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1 CONTINUATION OF EXAMINATION BY MR. MUNSON: 

2 Q. Dr. Thompson, this is the second day of 

3 your deposition. We began on Tuesday, the 29th of 

4 October. And this is Friday, the 1st of 

5 November. You understand that you're still under 

6 oath from your prior day of deposition? 

7 A. Yes, I do. 

8 Q. And that oath applies today as well. 

9 A. Yes, I do. 

10 Q. What I'd like you to do is to look back, 

11 if you would, please, at Exhibit Number 28 for a 

12 moment. I had been asking you some questions 

13 about the regulation of tobacco in Mississippi, 

14 and I want to continue in that area for a few 

15 moments. 

16 Exhibit Number 28, you'll recall, is a 

17 publication dated November 3rd, 1995, by the 

18 "Morbidity and Mortality Weekly Report" called 

19 CCD Surveillance Summaries by the U. S. Department 

20 of Health and Human Services. Do you recall that 

21 document? 

22 A. Yes, I do. 

23 Q. And it's entitled, "State Laws on 

24 Tobacco Controls United States 1995;" is it not? 

25 A. Yes, it is. 
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1 Q. And this is a publication for the 

2 Centers for Disease Control of the United States 

3 government; is it not? 

4 A. It is. 

5 Q. Would you look at Table 3-C of this 

6 document which is on page 20. Do you see that? 

7 A. I do. 

8 Q. Would you take a moment to look at that 

9 table? 

10 A. (Examining.) All right. 

11 Q. This is a table that's entitled at the 

12 top of the page. Table 3-C "States with Laws on 

13 Retail Licensing for Sales of Tobacco Products as 

14 of June 30, 1995." Do you see that title? 

15 A. I do. 

16 Q. And then it lists a series of states 

17 that have a requirement for retail stores to have 

18 licenses to sell tobacco; does it not? 

19 A. It does. 

20 Q. And Mississippi is not on the list, is 

21 it? 

22 a. No, it is not. 

23 Q. And can you count up - I believe that 

24 therejue only 17 sta tes t hat are not listed on 

25 this table. In other words, only 17 states that 
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1 

do not require a retail license to sell tobacco; 

1 

A. To the best of my knowledge, it is. 

2 

is that correct? 

2 

~ ~Q. It goes on to read, "The only law is the 

3 

A. And there are 33 that are. 

3 

one that relates to minors. In Mississippi it is 

4 

Q. Correct. And that would mean that there 

4 

against the law to sell, barter, deliver, or give 

5 

are how many that's not required? 

5 

cigarettes, smoking tobacco, or snuff to any child 

6 

A, I would conclude 17 from that. 

6 

under the age of 18. This law was, until 

7 

Q. Correct. Our math is the same. So that 

7 

recently, unrecognized." Do you see that? 

8 

the bottom line is that Mississippi is one of only 

8 

A. I do. 

9 

17 states that doesn't require a retail license to 

9 

Q. Do you agree with that statement as 

10 

sell tobacco products, correct? 

10 

well? 

11 

A. That appears to be correct. 

11 

A. I agree with the statement as being 

12 

Q. Then let's look at, for a moment, 

12 

essentially accurate except for a very minor 

13 

Exhibit 30 if you would, please. 

13 

point, and that is I believe there is one other 

14 

A. All right. 

14 

law relating to smoking in public places, and that 

15 

Q. We've looked at this before. Exhibit 30 

15 

is that it is illegal or was, I believe it still 

16 

is a document entitled, "American Stop Smoking 

16 

is, to smoke on an elevator. 

17 

Intervention Study for Cancer Prevention, 

17 

Q. So with that exception, the statement is 

18 

Technical Proposal," submitted by Mississippi 

18 

correct? 

19 

State Department of Health, Jackson, Mississippi. 

19 

A. Otherwise, and I'm not sure that that is 

20 

And it's signed by Alton B. Cobb, State Health 

20 

the case. I just believe it is. Otherwise, I 

21 

Officer, dated 9/21, 1990; is that correct? 

21 

have no reason to believe that's not a reasonably 

22 

A. That is correct. 

22 

accurate statement. 

23 

Q. And this is an application to the -- is 

23 

Q. Let's look at - for a moment at -- 

24 

it the NCI or the front page stands for - 

24 

let's look again at Exhibit Number 2 if you would, 

25 

A. I believe we managed to deduce from the 

25 

please. Exhibit Number 2 is a letter dated 
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1 

document that on the last day of deposition that 

1 

June 7, 1993, on Mississippi State Department of 

2 

that was the National Cancer Institute. 

2 

Health stationery from yourself, signed by 

3 

Q. Correct. So this is an application by 

3 

yourself, to a Mr. Edwin L. Dixon at the Centers 

4 

the Mississippi State Department of Health to the 

4 

for Disease Control. That's the first page; is it 

5 

National Cancer Institute; is that correct? 

5 

not? 

6 

A. That's the conclusion we reached, I 

6 

A. Yes, it is. 

7 

think. 

7 

Q. And then the document behind it is an 

8 

Q. You agree with that; do you not? 

8 

application for a grant to the Centers for Disease 

9 

A. I still do. 

9 

Control and Prevention; is it not? 

10 

Q. Yes, sir. Would you go to page 61 of 

10 

A. Yes, it is. 

11 

that document, please. Do you see page 61? 

11 

Q. Look at page 10. Near the top of page 

12 

A. I do. 

12 

10, there's a heading that reads, "Overview of 

13 

Q. About two-thirds of the way down there 

13 

State Tobacco Control Activities Related to 

14 

is a heading that says, "History and Current 

14 

Legislation at State and Local Levels." Do you 

15 

Status." Do you see that? 

15 

see that? 

16 

A. I do. 

16 

a. Yes, I do. 

17 

Q. And the several sentences right after 

17 

Q. Underneath that, there are a couple of 

18 

that read, "Mississippi has had weak laws and 

18 

sentences that read, "Clean Indoor Air. The 

19 

virtually no enforcement of legislative mandates 

19 

Mississippi State Department of Health has worked 

20 

related to tobacco. The existing laws do not 

20 

for the past seven years with volunteer agencies 

21 

prohibit smoking in public places, although 

21 

and other groups interested in anti-tobacco 

22 

legislation has been proposed each year since 

22 

legislation. Each year legislation has been 

23 

1986." Do you see that language? 

23 

drafted and introduced that would create a Clean 

24 

A. I do. ^ __ 

24 

Indoor Air Act in Mississippi, but none has 

25 

Q. Is that a correct statement? 

25 

passed." Did I read that correctly? 
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1 

A. Yes, you did. 

l 

chart on the right-hand side at the bottom. 

2 

Q. Do you agree with that statement? 

2 

correct? 

3 

A. I do. 

3 

A. That seems to be correct. 

4 

(Exhibit 37 marked for identification.) 

4 

Q. And this shows, does it not, that 

5 

Q. Dr. Thompson, this is a document on the 

5 

Mississippi is one of two states where there are 

6 

first page it — at the top it says "Coalition on 

6 

no restrictions on smoking in public places; does 

7 

Smoking or Health." And in the middle of the page 

7 

it not? 

8 

it's entitled, "State Legislative Actions on 

8 

A. 1 can't determine that. The two squares 

9 

Tobacco Issues." It's dated 1995. Across the 

9 

for none and minimal, respectively, are identical 

10 

bottom of the page, it lists "American Cancer 

10 

in color, and Mississippi is the same color as 

11 

Society, American Lung Association, American Heart 

11 

both those two squares. 

12 

Association." Do you see that? 

12 

Q. It's correct, is it not, that in 1995, 

13 

A. Yes, I do. 

13 

Mississippi didn't have any restriction on smoking 

14 

Q. Are you familiar with the Coalition on 

14 

in public places? 

15 

Smoking or Health? 

15 

A. Apparently not. Although I mentioned 

16 

A. In general, yes. 

16 

earlier that I thought and still think that it may 

17 

Q. What is that? 

17 

be the case, that we prohibit smoking in 

18 

A. It's a coalition of the three 

18 

elevators. 1 note from this same document on 

19 

organizations that you just mentioned. There may 

19 

page, approximately, 80 that Mississippi does have 

20 

be others members as well, whose purpose is to 

20 

legislation prohibiting smoking on public buses 

21 

reduce and perhaps, eventually, eliminate 

21 

and coaches. 

22 

cigarette smoking. 

22 

Q. Other than smoking being prohibited on 

23 

Q. This is a document of some 170 plus 

23 

passenger buses or coaches as listed on page 80, 

24 

pages with some appendices at the end. Would you 

24 

and possible restriction on smoking in elevators. 

25 

look at Appendix C. That's seven or so pages from 

25 

do you know of any other restriction in 
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1 

the very end of the document. 

1 

Mississippi on smoking in public places? 

2 

A, All right. I have that. 

2 

a. That one and possibly other aside, no, I 

3 

Q. This Appendix C is a — has written 

3 

do not. 

4 

across the top of the page, "Restrictions on 

4 

Q. So the only ones you know of are 

5 

Smoking in Public Places." Do you see that? 

5 

restrictions on smoking in passenger buses and 

6 

A. I do. 

6 

coaches and possibly in elevators; is that 

7 

Q. And it's a map of the United States; is 

7 

correct? 

8 

it not? 

8 

A, That is correct, to the best of my 

9 

A. Uh-huh, it is. 

9 

knowledge. 

10 

Q. And it shows, looks like every state in 

10 

Q. Look at Appendix B. Maybe we can answer 

11 

the United States. And at the bottom of the -- of 

11 

this elevator issue. 

12 

this page on the right-hand side there's a list 

12 

A. I see it. Yeah, I see that we don't 

13 

of — there's a row of little boxes going up and 

13 

restrict smoking in elevators. 

14 

down. Do you see that? 

14 

Q. Yeah, Appendix B of this same document 

15 

A. I do. 

15 

is entitled, "State Laws Restricting Smoking in 

16 

Q. And then there next to each of the boxes 

16 

Public Places," and across the top, it lists the 

17 

there is a word written, and the first one is 

17 

states by an abbreviation; does it not? 

18 

"None," the second one is "Minimal," the third is 

18 

A. It does. 

19 

"Moderate," the fourth is "Extensive," and the 

19 

Q. And Mississippi is the fourth from 

20 

fifth is "Comprehensive." And it looks as if what 

20 

the -- I'm sorry, the second from the right; is it 

21 

this map is doing is listing restrictions on 

21 

not? 

22 

smoking in public places by state; does it not? 

22 

A. That's correct. 

23 

A. That's what it appears to be doing. 

23 

Q. And then on the left-hand side of the 

24 

Q. And then th^individual states are _ 

24 

page, there is a list thatjtarts out, "Arts, 

25 

colored or shaded to correspond to that little 

25 

Cultural Facilities, Child Care Centers, 
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1 

Elevators," correct? 

I 

smoking in jury or courtrooms, correct? 

2 

A. That's correct. 

2 

~ 'a. That is correct. 

3 

Q. And it shows, does it not, that as to 

3 

Q. There was no state law in Mississippi in 

4 

elevators, there is no state law restricting 

4 

1995 restricting smoking in public meetings. 

5 

smoking on elevators in Mississippi, correct? 

5 

correct? 

6 

A. Not at the time this chart was prepared. 

6 

A. That is correct. 

7 

Q. My question is: As of the time this 

7 

Q. There was a state law restricting 

8 

chart was prepared which, again, was in 1995, 

8 

smoking on public transit, correct? 

9 

correct? 

9 

A. That seems to be the case. 

10 

A. Right. 

10 

Q. And that appears to be the only one as 

11 

Q. And then if you look at the whole column 

11 

of 1995, correct? 

12 

on Appendix B, it shows that there was no 

12 

A. According to this table, that is 

13 

restriction on smoking in arts or cultural 

13 

correct. 

14 

facilities in Mississippi, correct? 

14 

Q, Then just going down through the list. 

15 

A. That is correct. 

15 

in 1995 in Mississippi there was no state law 

16 

Q. No restriction on smoking in child care 

16 

restricting smoking in restaurants, was there? 

17 

centers, correct? 

17 

A. No, there was not. 

18 

A. That was correct at the time this 

18 

Q. Nor was there any state law in 

19 

charted was prepared. 

19 

Mississippi in 1995 restricting smoking in 

20 

Q. Correct. My questions are as of 1995 

20 

restaurants? 

21 

when this chart was prepared. So in 1995, there 

21 

A. No, there was not. 

22 

was no restriction in Mississippi on smoking in 

22 

Q. And there was no state law in 

23 

child care centers, correct? 

23 

Mississippi in 1995 restricting smoking in retail 

24 

A. That is the understanding I would 

24 

or grocery stores? 

25 

receive from this chart. 

25 

A, That is correct. 
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1 

Q. We've already talked about elevators. 

1 

Q. Likewise, in 1995 in Mississippi, there 

2 

Government buildings, there was no restriction on 

2 

was no state law restricting smoking in schools. 

3 

smoking in government buildings in Mississippi as 

3 

was there? 

4 

of 1995, correct? 

4 

A. There was not. 

5 

A. If I interpret the chart correctly, it 

5 

Q. In 1995 in Mississippi there was no 

6 

indicates that there was no general restriction in 

6 

state law restricting smoking in shopping centers, 

7 

all government buildings. There were restrictions 

7 

was there? 

8 

on some specific government buildings regarding 

8 

A. Not according to this chart. 

9 

smoking. 

9 

Q. And finally, there was no state law in 

10 

Q. So we're clear, the chart talks about 

10 

Mississippi restricting smoking in 1995 in the 

11 

state laws restricting smoking in public places? 

11 

workplace or private sector, was there? 

12 

A. That is correct. 

12 

A. There was not. 

13 

Q. So the question is: It's correct, is it 

13 

Q. Let's go back to Exhibit 2 for a 

14 

not, that in 1995 in Mississippi there was no 

14 

moment. Exhibit 2 is, again, your June 7, 1993, 

15 

state law restricting smoking in government 

15 

letter to the Centers for Disease Control that you 

16 

buildings, correct? 

16 

signed that had with it an application to the 

17 

A. That is correct. 

17 

Centers for Disease Control for a grant, correct? 

18 

Q. Likewise, there was no state law 

18 

A. That is correct. 

19 

restricting smoking in gymnasiums and arenas. 

19 

Q. Look at page 1 of this document. 

20 

correct? 

20 

There's a heading that says, "Mississippi's 

21 

A. There was not. 

21 

Tobacco Control Needs." Do you see that? 

22 

Q. There was no state law restricting 

22 

A. I see that. 

23 

smoking in health facilities, correct? 

23 

Q. And one of the tobacco control needs 

24 

A. That is cortspt. _ 

24 

that are listed there. the fourth one is. 

25 

Q. There was no state law restricting 

25 

"Restrictions on Tobacco Advertising." Do you 
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1 see that? 

2 a. I do. 

3 Q. It's correct that as of the date of your 

4 letter and this application, there were in 

5 Mississippi no restrictions on tobacco 

6 advertising; isn't that correct? 

7 A. I'm unaware of any state restrictions on 

8 tobacco advertising at that time. 

9 Q. Look next at page 10 of this same 

10 document. There's a heading up at the top of the 

11 page called "Overview of State Tobacco Control 

12 Activities Related to Legislation at State and 

13 Local Levels." Do you see that? 

14 A, I see that. 

15 Q. And then there are -- in the left-hand 

16 column, there are little asterisks or stars. Do 

17 you see that? 

18 A. I do. 

19 Q. If you go down to the third star, there 

20 is a sentence that reads, "Advertising: No 

21 legislative action has been taken in Mississippi 

22 to address the issue of tobacco advertising." Do 

23 you see that? 

24 A. I do see that. 

25 Q. And that was a correct statement when it 

Page 19 

1 1995." Do you see that? 

2 “ 'a. Yes, I do. 

3 Q. In the left-hand column, there's a list 

4 of states. Do you see that? 

5 A. I do. 

6 Q. And the column next to it says, "Any 

7 Restriction." Do you see that? 

8 A. I do. 

9 Q. And there are, I believe, 11 states 

10 listed there, California through West Virginia? 

11 A. There are, in fact, 11 states in the 

12 list, but there is a heading total an indication 

13 of nine states. So it appears that it's somewhere 

14 between nine and 11. 

15 Q. Well, let's count them. There's 

16 California, Illinois, Kentucky, Louisiana, 

17 Michigan, Oklahoma, Pennsylvania, Tennessee, 

18 Texas, Utah, West Virginia, correct? 

19 A. That's correct. 

20 Q. And that adds up, there's 11 there; are 

21 there not? 

22 A. That's are, but two of the states in the 

23 list under the heading "Any Restriction" have the 

24 word "no." 

25 Q. Quite correct. You anticipated my next 

Page 18 

Page 20 

l was made; was it not? 

l question. My next question was this: As of the 

2 A. To the best of my knowledge, it is or 

2 11 that are listed, there are nine that have some 

3 was. 

3 restriction on advertising, correct? 

4 Q, Correct. And you wrote the letter that 

4 a. That is apparently the case from this 

5 sent this grant application along to the Centers 

5 table. 

6 for Disease Control and Prevention; did you not? 

6 Q. And so when there's a total there of 

7 A. I did. 

7 nine at the bottom of the "Any Restriction" 

8 Q. And you intended for what was in this 

8 column, what that means is that of the 50 states, 

9 grant application to be a true and correct 

9 as of June 30, 1995, there were nine states that 

10 statement when you sent it; did you not? 

10 had laws on tobacco advertising, correct? 

ll A. I did intend that to be the case. 

11 A. That is what I would infer from this 

12 Q. Do you have Exhibit 28 or could you take 

12 table. 

13 a look at Exhibit 28? Exhibit 28 that we've 

13 Q. And Mississippi is not among the nine. 

14 talked about before is the November 3rd, 1995, 

14 is it? 

15 publication of the Centers for Disease Control 

15 A. No, it is not. 

16 "Morbidity and Mortality Weekly Report, CDC 

16 Q. Let's go back for a moment to 

17 Surveillance Summaries," entitled, "State Laws on 

17 Exhibit 30. Exhibit 30 is the — is the grant 

18 Tobacco Control United States, 1995;" is it not? 

18 application by the Mississippi Department of 

19 A. That remains the case. 

19 Health to the National Cancer Institute; is it 

20 Q. Published by the Centers for Disease 

20 not? 

21 Control of the United States government, correct? 

21 A. Yes, it is. 

22 A, That, likewise, is still the case. 

22 Q. Dated September 21, 1990, signed by 

23 Q. Look at Table 4 on page 22, please. 

23 Alton B. Cobb, State Health Officer? 

24 Table 4 is entitlesJ B -"States with Laws on Tobacco _ 

24 A. Right. That's still the date on it. 

25 Advertising, Excluding Promotions as of June 30, 

25 Q. And this was a grant application by the 
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1 

State Department to the National Cancer Institute, 

i 

that correctly? 

2 

and this document is called on the front page in 

2 

a. Yes, you did. 

3 

the middle, "Technical Proposal;" is it not? 

3 

Q. Was that a correct statement when it was 

4 

A. That is the case. 

4 

made in June of 1993? 

5 

Q. Look at page 75. The third paragraph on 

5 

A. It is quite correct that there was a 

6 

page 75 begins with the sentence, "Although 

6 

general lack of health promotion funding for 

7 

Mississippi has comparatively few state dollars 

7 

health education activities of all types. 

8 

invested in tobacco prevention, it is imperative 

8 

Q, Including relating to tobacco, correct? 

9 

to reiterate that the tobacco prevention 

9 

A. That would certainly be included as part 

10 

coordinator was hired with the first available 

10 

of health education. 

11 

state funds for health promotion." Do you see 

11 

Q. I know we've talked about this 

12 

that sentence? 

12 

Exhibit Number 2 a number of times already. A 

13 

A. I do. 

13 

question I haven't asked you about it is: Do you 

14 

Q. Do you agree that as of 

14 

know who prepared -- well, let me ask you first: 

15 

September 21, 1990, Mississippi had comparatively 

15 

Did you prepare this grant application in 

16 

few state dollars invested in tobacco prevention? 

16 

Exhibit 2 yourself? 

17 

A. It depends on compared to what. And I 

17 

A. No, I did not. 

18 

do not agree with that statement. I agree with 

18 

Q. Do you know who prepared it? 

19 

the statement that Mississippi had, at that time. 

19 

A. I do not know exactly who prepared it. 

20 

comparatively few state dollars specifically 

20 

I would assume that it's the joint work of at 

21 

identified as being invested in named tobacco 

21 

least several individuals. One or more of them 

22 

prevention activities. 

22 

may have had a dominant role, but I can't tell you 

23 

Q. Fair enough. Would you look, again, at 

23 

from my direct knowledge who that would be. 

24 

Exhibit Number 2, sir. Do you have it there? 

24 

Q. Who are the people that you think were 

25 

A. Yes, I do. 

25 

involved? 
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1 

Q. This, again, Exhibit 2, is your June 7, 

1 

A. If I can review the document, I can 

2 

1993, letter to the Centers for Disease Control 

2 

determine that. Without reviewing the document, I 

3 

and Prevention that — sent along with it an 

3 

simply have to speculate that since it came from 

4 

application for a grant of money from the Centers 

4 

our office of Health Promotion and Education it 

5 

for Disease Control and Prevention, correct? 

5 

might have involved any of the staff members in 

6 

A. It still is. 

6 

that office at that time, notably including 

7 

Q. Look at page 11. Do you see page 11? 

7 

Ellen Jones the Director of that office. Possibly 

8 

A. Yes, I do. 

8 

Cheryl Grubbs who had responsibility, primarily, 

9 

Q. On page 11 about a quarter of the way 

9 

for Smoking Prevention. 

10 

down the page, there is a heading in bold type 

10 

There may have been others involved as 

11 

that's underlined, it says, "Gaps in Mississippi's 

11 

well. There also may have been people outside 

12 

Tobacco Control Initiatives." Do you see that? 

12 

that office who contributed in a major way to the 

13 

A. I do. 

13 

grant application's preparation. But I don't know 

14 

Q. Turn over to page 12. 

14 

of any direct knowledge at all. 

15 

A. I'm on page 12. 

15 

Q. Your best belief is that Cheryl Grubbs 

16 

Q. There is a number 11 on page 12 that is 

16 

and Ellen Jones were people who were involved in 

17 

number 11 under the heading, "Gaps in 

17 

the preparation of this? 

18 

Mississippi's Tobacco Control Initiatives on page 

18 

a. I would think that would be highly 

19 

11," correct? 

19 

likely. 

20 

A. That's correct. 

20 

Q. Anybody else — and you think they would 

21 

Q. And number 11 says that one of the gaps 

21 

have played a principal role in putting this 

22 

in Mississippi's tobacco control initiatives as of 

22 

together? 

23 

June 1993 was, and the language reads, "General 

23 

A. They would certainly have been among 

24 

lack of health^prqjpotion funding, making statewide. _ 

24 

those who played principal roles. But I can't say 

25 

prevention control program difficult." Did I read 

25 

for sure they played the principal role as 
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1 

contrasted to anyone else. It's quite possible 

l 

statement would not be correct. 

2 

that they the did. 

2 

Q. Let's look together at Exhibit 2. 

3 

Q, Correct. Who else do you think was 

3 

Exhibit 2 being the June 7, 1993, letter that you 

4 

involved in putting this together? 

4 

signed from the Mississippi State Department of 

5 

A. I couldn't give you the name of the an 

5 

Health to the Centers for Disease Control that 

6 

individual from recollection. I'd have to look 

6 

sent along with it a grant application to the 

7 

through the grant application and see if I saw 

7 

Centers for Disease Control, correct? 

8 

people identified as having participated. 

8 

A. Correct, 

9 

Q, Would you look for a moment, again, at 

9 

Q. And look at page 21, if you would, 

10 

Exhibit 18? 

10 

please. On page 21, there's a heading 

11 

A. I have that. 

11 

numbered 6. Do you see that? 

12 

Q. Exhibit 18 is a document we looked at 

12 

A. I see that. 

13 

before. It's the "45th Biennial Report." Again 

13 

Q. Which reads, "Current Status and Extent 

14 

on Exhibit 18, Exhibit 18 is the "45th Biennial 

14 

of Professional and Community Support," correct? 

15 

Report" of the State Board of Health of the State 

15 

A. That's correct. 

16 

of Mississippi for the period July 1, 1965, 

16 

Q. And then it goes on to say, "Until the 

17 

through June 30, 1967; is that correct? 

17 

Mississippi State Department of Health added 

18 

A. That is correct. 

18 

Tobacco Prevention to its office of Health 

19 

Q. On page 15 — do you have page 15? It 

19 

Promotion and Education in 1988, no state agency 

20 

says "15" in the upper left-hand comer, I 

20 

served as a resource or recognized advocate for 

21 

believe. The top of the page says, "Smoking and 

21 

tobacco prevention." Do you see that statement? 

22 

Health Project." 

22 

A. I do. 

23 

A. Well, my page has no number, but the top 

23 

Q. That's a correct statement; is it not? 

24 

of the page that I have says, "Smoking and Health 

24 

A, To my knowledge, that is not a correct 

25 

Project." 

25 

statement. 
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1 

Q. And the left-hand side in dark print it 

1 

Q. What about is not correct? 

2 

says "The Problem." 

2 

A. There were at least two state agencies, 

3 

A. Yes, it does. 

3 

that I am aware of, that were serving as resources 

4 

Q. And then under that it says "The 

4 

and advocates for tobacco prevention. These were 

5 

Response." 

5 

the State Department of Health and the State 

6 

A, Right. 

6 

Department of Education, 

7 

Q. Next to the problem it says, "As the 

7 

Although neither of these may have had a 

8 

overwhelming medical evidence of the harmful 

8 

named program to this effect, I know for a fact 

9 

effects of smoking mounted, Mississippi had only 

9 

that both had activities in this area, and have 

10 

fragmented and sporadic efforts directed toward 

10 

seen documents, including some of those that you 

11 

developing a public awareness of this health 

11 

have shown me as exhibits, that indicated that 

12 

hazard that threatened large numbers of teenagers 

12 

this was the case. 

13 

as well as adults." Do you see that language? 

13 

Q. But in your view, they were both 

14 

A. I do see that. 

14 

recognized advocates for tobacco prevention? 

15 

Q. And then it says after that "The 

15 

A. I think recognized by at least some. 

16 

Response. In March 1963, as a result of 

16 

How widely recognized as advocates either 

17 

conference of representatives of official and 

17 

organization was, I cannot say. 

18 

voluntary agencies concerned with the health 

18 

Q. So then your view is the statement that 

19 

problems of smoking, the Mississippi Interagency 

19 

I just read you is not a correct statement; is 

20 

Council on Smoking and Health was organized." Do 

20 

that correct? 

21 

you see that? 

21 

A. That is my view. 

22 

A. I do. 

22 

Q. Even though it was sent along to the 

23 

Q. Do you agree with the statements there? 

23 

Centers for Disease Control, correct? 

24 

A. I have no hggis on which to agree or _ 

24 

A. That is quite correct. 

25 

disagree. I have no reason to believe the 

25 

Q. Let's look at Exhibit 36 for a second. 
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1 

Exhibit 36 is a document entitled, "State Tobacco 

l 

Territorial Health Officials? 

2 

Use Prevention and Control Activities Update 

2 

~ "a. It was and has been for many years. 

3 

Report, 1994," written and published by the 

3 

Q. Were you a member of this organization? 

4 

Association of State and Territorial Health 

4 

A. Yes, I was. 

5 

Officials. And it appears to be dated January of 

5 

Q. In January of 1995? 

6 

1995; is that correct? 

6 

A. That is correct. 

7 

A. That is correct. 

7 

MR. MUNSON: Would you mark what will be 

8 

Q. And there's a stamp on the first page, 

8 

Exhibit 38, please? 

9 

"Received January 24, 1995, Tobacco Prevention," 

9 

(Exhibit 38 marked for identification.) 

10 

I believe you testified earlier that that could 

10 

A. (Examining.) 

11 

have been a stamp put on it by the Mississippi 

11 

Q, Have you had a chance to review this? 

12 

Department of Health; is that correct? 

12 

A. Yes, I have. 

13 

A. That is correct. 

13 

Q. This is a newspaper -- Exhibit 38 is a 

14 

Q. Look at Table 2. Do you have Table 2? 

14 

copy of a newspaper article entitled "Parchman to 

15 

A. I do. 

15 

Try Growing Tobacco This Year." And it indicates 

16 

Q. Table 2 is entitled, "Expenditures for 

16 

at the. beginning of the article that it was 

17 

Tobacco Control by Source of Funds." And it has 

17 

written by someone named Tony Tharp, T-H-A-R-P, 

18 

on the left-hand side it has a list of states by 

18 

"Clarion-Ledger", Delta Bureau. That suggests 

19 

name. Do you see that? 

19 

that this was written by the — this article 

20 

A. I do. 

20 

appeared in the Jackson, Mississippi, 

21 

Q. And across the top it has six columns, 

21 

"Clarion-Ledger" newspaper; does it not? 

22 

"1990 State Funds, "1990 Other Funds," "1992, 

22 

A. That's what it would suggest to me. 

23 

State Funds," "1992 Other Funds," "1994 State 

23 

Q. Parchman is the Mississippi State 

24 

Funds," "1994 Other Funds," correct? 

24 

Prison; is that correct? 

25 

A. That's correct. 

25 

A, That is correct. 
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1 

Q. And what this appears to do is to list 

1 

Q. And the article reads, "Parchman: 

2 

for those years expenditures for tobacco control 

2 

Inmates will be planting tobacco at the state 

3 

by state, identifying whether the money was from 

3 

prison here this year as part of an effort 

4 

state funds or from some other source of funds, 

4 

underway in several counties to see if the crop 

5 

correct? 

5 

can be grown profitably in Mississippi. State 

6 

A. From the title of the table, that 

6 

prison officials are working with as Kentucky 

7 

appears to be what the table purports to do. 

7 

tobacco grower who is helping several northeast 

8 

Q, Now, this table, if you go down the list 

8 

Mississippi farmers establish plots this year". 

9 

to Mississippi, this table shows for Mississippi 

9 

"Our whole purpose with this test plot 

10 

for 1990, state funds zero dollars; does it not? 

10 

is to determine if we can grow a quality tobacco", 

11 

A. That is what the table shows. 

11 

said Gil Evans, Director of the State Prison's 

12 

Q. And for "1990, Other Funds," $25,000; 

12 

Industries Program. "We also understand that 

13 

does it not? 

13 

tobacco is a labor intensive crop, and labor is 

14 

A. It does. 

14 

certainly one thing we have plenty of." That's at 

15 

Q. For 1992 for Mississippi, it shows zero 

15 

the beginning of the article. 

16 

dollars for state funds and $30,000 for "Other 

16 

And then over on the fourth column over 

17 

Funds;" does it not? 

17 

on the right-hand side, the first full paragraph 

18 

A. That is what is shown in the table. 

18 

reads, "But even without the marketing aspects," 

19 

Q. And for 1994 it shows for "Mississippi 

19 

said Evans, "we believe we can use our crop 

20 

State Funds" zero dollars and for "1994 Other 

20 

in-house selling the tobacco back to the inmates 

21 

Funds," $116,000; does it not? 

21 

as cigarettes or something they can smoke." Do 

22 

A. It does. 

22 

you see that language? 

23 

Q. In January of 1995, was the Mississippi 

23 

A. I see that. 

24 

State Department^ Health associated with the —_ 

24 

Q. This article is not dated. Do you have 

25 

somehow with the Association of State and 

25 

any idea when this — when this effort to grow 
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1 

tobacco at the Mississippi State Prison, Parchman, 

1 

Q. And the article's entitled "Tobacco Row 

2 

was undertaken? 

2 

Taxpayer Sponsor Inmate's Smoking Needs," does it 

3 

A. On the Exhibit you've handed me, there 

3 

not? 

4 

is the handwritten date, April 25th, 1983. 

4 

A. That's what it reads. 

5 

Q. Correct. 

5 

Q. And the article is written by 

6 

A, That would be the only indication I 

6 

Steve Riley, "Clarion-Ledger" staff writer; is it 

7 

would have as to when this article might have been 

7 

not? 

8 

written. 

8 

A. That is the byline on the article. 

9 

Q, Do you have any recollection, yourself, 

9 

Q. And it starts out, the first word in the 

10 

of when this effort to grow tobacco at the state 

10 

article is "Parchman," correct? 

11 

prison took place? 

11 

A. That's right. 

12 

a. No, I do not. 

12 

Q. And Parchman is the Mississippi State 

13 

Q. Do you have any reason to believe that 

13 

Prison; is it not? 

14 

it didn't take place -- 

14 

A, It is. 

15 

A. I have no reason — 

15 

Q. In the second column of the article, the 

16 

Q. — sometime around 1983? 

16 

third full paragraph, it reads, "Correction 

17 

A, I have no reason to know whether it did 

17 

Commissioner Morris Thigpen chewed on questions 

18 

or did not, to believe that it did or did not. 

18 

from reporters about the tobacco buys, but he spat 

19 

Q. What was your job in 1983? 

19 

out suggestions that the purchases might not be 

20 

A. In 1983,1 had just begun the job of 

20 

necessary." 

21 

Deputy Bureau Chief of the Bureau — then the 

21 

And then it goes on in the third column, 

22 

Bureau of Personal Health Services. 

22 

the first full paragraph, "Smoking tobacco and 

23 

Q. So in 1983, you just -- you didn't hear 

23 

cigarette papers, chewing tobacco, and snuff are 

24 

about this growing of tobacco at the state prison; 

24 

all distributed weekly at the delta prison which 

25 

is that correct? 

25 

houses more than 4,700 inmates. For inmates who 
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1 

A. I was completely unaware of it. I had 

1 

want more and can afford it, more tobacco can be 

2 

just returned to the State in 1983, and don't 

2 

purchased at the prison canteen. 'Two years ago 

3 

recall ever hearing about this project. 

3 

inmates tried to raise their own crop on the 

4 

Q. But again, you don't have any reason to 

4 

prison farm. That didn't work out too well.' 

5 

believe it didn't happen, do you? 

5 

Thigpen said.'" Did I read all that correctly? 

6 

A. No, I have no reason to believe that it 

6 

A. Unfortunately you did. I'm embarrassed 

7 

didn't happen or any reason to have known that it 

7 

for the reporter because of some of the puns he 

8 

was happening, if it did. 

8 

attempted there. But you did read it correctly. 

9 

Q. Let's mark this as Exhibit 39. 

9 

Q. I take no responsibility for the puns. 

10 

(Exhibit 39 marked for identification.) 

10 

What was your responsibility in June of 1985? 

11 

Q. Would you take a moment to review number 

11 

A. In June of 1985,1 was directing disease 

12 

39, please? 

12 

control activities for the State Department of 

13 

A. (Examining.) All right. I've reviewed 

13 

Health. I was, at that time, Chief of the Bureau 

14 

the article. 

14 

of Preventive Health Services, which had just been 

15 

Q. This is an article that says at the top. 

15 

created by the division of the Bureau of Personal 

16 

"The Clarion-Ledger," and over at the right-hand 

16 

Health Services into two bureaus of which the 

17 

side it says Jackson, Mississippi, June 11, 1985. 

17 

Bureau of Preventive Health Services was now a 

18 

And it also says winner of the 1983 Pulitzer Prize 

18 

separate Bureau. 

19 

for distinguished public service. Do you see 

19 

Q. Were you aware in 1985 that smoking 

20 

that? 

20 

tobacco and cigarette papers, chewing tobacco, and 

21 

A. Yes, I do. 

21 

snuff were all distributed weekly at the 

22 

Q. This appears to be an article from the 

22 

Mississippi State Prison, Parchman? 

23 

Jackson Mississippi "Clarion-Ledger" newspaper 

23 

A. I don't know that I was, specifically. 

24 

from June 11, 19££; does it not? _ 

24 

aware that it was going on. but I would not have 

25 

A. It does, sir. 

25 

been surprised to have been told so. 
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1 

Q. Were you aware in 1985 that two years 

l 

not. 

2 

before that inmates at the prison had tried to 

2 

~Q. You believe that it's correct, don't 

3 

raise their own tobacco crop on the prison farm? 

3 

you? 

4 

A. I was not. 

4 

A. I have no reason to believe that it's 

5 

Q. Do you have any reason to believe that 

5 

not. I have no basis to know whether it is or 

6 

that didn't happen, though? 

6 

not. 

7 

A. Provided we will all stipulate that 

7 

Q. Do you know whether in May of 1996, the 

8 

anything that appears in the newspaper can be 

8 

Department of Corrections was reselling cigarettes 

9 

taken as the literal truth, I would agree, on that 

9 

to inmates at the state prison? 

10 

basis, that I have no reason to believe that it 

10 

A. I do not know of my own personal 

11 

did not. 

11 

knowledge. I am not surprised to learn that they 

12 

Q. You weren't aware of it at the time? 

12 

were. 

13 

A. I was not. 

13 

Q. And in 1996, when this letter was 

14 

Q. But were you aware, at the time, that 

14 

written, you were the Mississippi State Health 

15 

smoking products were distributed to the prisoners 

15 

Officer, correct? 

16 

at the prison? 

16 

A. I was. 

17 

A. Again, I was not specifically aware 

17 

(Exhibit 41 marked for identification.) 

18 

whether they were or not, but it does not and 

18 

A. (Examining.) 

19 

would not then have surprised me to be given to 

19 

Q. Take a minute to review that, please. 

20 

understand that they were. 

20 

a. (Examining.) I have reviewed it. 

21 

(Exhibit 40 marked for identification.) 

21 

Q. Exhibit 41 is a letter on State of 

22 

Q. Dr. Thompson, I have shown you what has 

22 

Mississippi Department of Corrections, 

23 

been marked as Exhibit Number 40. Would you take 

23 

S. W. Puckett Commissioner letterhead dated 

24 

a minute to look at that, please? 

24 

June 24,1996, correct? 

25 

A. I have examined it. 

25 

A. That's correct. 
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1 

Q. Exhibit 40 is a letter on State of 

1 

Q. It's addressed to the Honorable Mike 

2 

Mississippi, Office of the Attorney General, 

2 

Moore, Attorney General, State of Mississippi, 

3 

Mike Moore Attorney General letterhead; is it not? 

3 

correct? 

4 

A. Yes, it is. 

4 

A. That's correct. 

5 

Q. And it's dated May 7, 1996. It's 

5 

Q. And it's signed by S. W. Puckett who was 

6 

addressed to Commissioner Steve Puckett, 

6 

the Commissioner of the Department of Corrections, 

7 

Mississippi Department of Corrections. And it's 

7 

correct? 

8 

signed by Mike Moore, Attorney General; is it not? 

8 

A. It is. 

9 

A. Yes, it is. 

9 

Q. The letter reads in the first paragraph, 

10 

Q. And the letter says in the first 

10 

"In response to your letter of May 7, 1996, my 

11 

sentence, "It has come to my attention that the 

11 

senior staff has been working on a plan of action 

12 

Department of Corrections is in the business of 

12 

concerning the Agency's sell of cigarettes to 

13 

reselling cigarettes to inmates," is that correct? 

13 

inmates and the exposure of nonsmoking inmates to 

14 

A. That is correct. 

14 

secondhand smoke." Do you see that language? 

15 

Q. Is that a correct statement, that the 

15 

A. I do. 

16 

Department of Corrections was in the business of 

16 

Q. "The target date implementing our plan 

17 

reselling cigarettes to inmates in May of 1996? 

17 

of action has been set for September 1, 1996." 

18 

A. Given that the statement was made by 

18 

The letter goes on, "This will allow us to get 

19 

Attorney General Mike Moore, if you and I will 

19 

through the hot summer months and open prison beds 

20 

both agree that this and any other statement that 

20 

now under construction. From now until this 

21 

Attorney General Moore makes should be taken as 

21 

target date we will sell down our cigarette 

22 

correct, I will agree that it is. 

22 

inventory at the various facilities. Then after 

23 

Q. I'm asking you your view of whether this 

23 

September 1, 1996, we will not sell cigarettes to 

24 

statement is correct or not? _ 

24 

either inmates or staff. However, inmates will 

25 

A. I have no reason to believe that it's 

25 

still be permitted to received cigarettes in their 


Brooks Court Reporting - (601) 355-5150 Page 37 - Page 40 


httpT/legacy.library.ucsf.ecfiiDfticKerrOTtpQO/poWw.industrydocuments.ucsf.edu/docs/pnjl0001 



11/1/96_Condenselt™_Dr. F. E. Thompson 



Page 41 


Page 43 

1 

allowed packages, although we might have to modify 

l 

memorandum; does it not? 

2 

our current policy regarding the size and number 

2 

~ ~ A. It does. 

3 

of packages an inmate can receive." Did I read 

3 

Q. So wouldn't you conclude that this is a 

4 

that correctly? 

4 

memo that was written for some business purpose 

5 

A. You did. 

5 

within the Mississippi Department of Health from 

6 

Q. These are correct statements in this 

6 

the face of it? 

7 

letter; are they not? 

7 

A. No, I couldn't. I would conclude that 

8 

A, I have no reason to believe that they 

8 

it was written for business purposes to three 

9 

are not. 

9 

persons who apparently worked for the Department 

10 

MR. MUNSON: Mark this as number 42, 

10 

of Health. I can't conclude from that that the 

11 

please. 

11 

person who wrote it worked for the State 

12 

(Exhibit 42 marked for identification.) 

12 

Department of Health. I have no reason to believe 

13 

Q. Would you take a moment to review this. 

13 

that it was not and wouldn't argue with you if you 

14 

please? 

14 

told me that it was. 

15 

A. (Examining.) I have reviewed it. 

15 

Q. Fair enough. The memo states, "Based on 

16 

Q. Exhibit Number 42 is a memorandum to 

16 

the stamp taxes, excise taxes paid by wholesalers 

17 

Ellen Jones, Cheryl Grubbs, and Sharon Barnett 

17 

collected by the Mississippi State Tax Commission, 

18 

Myers from Janet Lindsey dated September 17, 1993, 

18 

Office of Tobacco, Beer, and Severance, we can 

19 

regarding "FYI estimates number of packs of 

19 

estimate the number of pack packs of cigarettes 

20 

cigarettes sold in Mississippi based on state 

20 

sold throughout the State over the past five 

21 

taxes." Do you see that? 

21 

years." 

22 

A. Yes, I do. 

22 

And then there are five listings for — 

23 

Q. Now, Ellen Jones in September of 1993 

23 

F-Y stands for fiscal year; does it not? 

24 

worked for the Mississippi Department of Health; 

24 

A. It does. 

25 

did she not? 

25 

Q. Fiscal year 1989, 1990, 1991, 1992 and 
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1 

A. She did. 

1 

1993. Do you see that? 

2 

Q. Cheryl Grubbs, likewise, in 

2 

A. I do. 

3 

September of 1993 worked for the Mississippi 

3 

Q. And then there's a column that says, 

4 

Department of Health; did she not? 

4 

"State Taxes Collected." Do you see that? 

5 

A. She did. 

5 

A. I do. 

6 

Q. Do you know who Sharon Barnett Myers is? 

6 

Q. And for fiscal year 1989, the state 

7 

A, The name is familiar, but I can't place 

7 

taxes collected were more than 47 million dollars, 

8 

exactly who she is or what she did at that time. 

8 

correct? 

9 

Q. You believe she worked for the 

9 

A. That's what's indicated on this 

10 

Mississippi Department of Health? 

10 

document. 

11 

A. I have no reason to believe that she did 

11 

Q. For fiscal year 1990, it says the state 

12 

not. 

12 

taxes collected were more than 45 million dollars, 

13 

Q. And Janet Lindsey, do you know who she 

13 

correct? 

14 

is? 

14 

A. It does. 

15 

A. I do not. 

15 

Q. For fiscal year '91 it says the state 

16 

Q. Is there any reason to believe that she 

16 

tobacco taxes collected were more than 44 million 

17 

didn't work for the Mississippi Department of 

17 

dollars, correct? 

18 

Health? 

18 

A. It does. 

19 

A. I have no more reason to believe that 

19 

Q. In fiscal year '92 it says the state 

20 

she did not than I have to believe that she did. 

20 

tobacco taxes collected were more than 45 million 

21 

Q. Except for the fact that she wrote this 

21 

dollars, correct? 

22 

memo to Ellen Jones and Cheryl Grubbs, who did 

22 

A. It does. 

23 

work for the Mississippi Department of Health? ' 

23 

Q. And for fiscal year '93 the memo says 

24 

A. That's corrggt. _ 

24 

that the state tobacco taxes collected were more 

25 

Q. 1 mean, this looks like a business 

25 

than 45 million dollars, correct? 
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1 A. That is correct. 

2 Q. Do you have any reason to believe that 

3 these figures are not correct? 

4 A. I have no reason to believe they are 

5 correct or incorrect. 

6 Q. You don't have any reason to believe 

7 they're incorrect, do you? 

8 A. No. 

9 MR. MUNSON: Go off the record for a 

10 second. 

11 (Off the record.) 

12 (Exhibit 43 marked for identification.) 

13 A. (Examining.) 

14 Q. Have you had a chance to look briefly at 

15 this document? 

16 A. I have. 

17 Q, Exhibit 43 is a document that's about 

18 245 pages long that's entitled, "The Tax Burden on 

19 Tobacco," on the front page, "Historical 

20 Compilation, Volume 29, 1994," that was 

21 published — if you look at the third page, it 

22 appears to have been published in January of 1995 

23 by the Tobacco Institute; is that correct? 

24 A. That appears to be correct, 

25 Q. Look at, if you would, page 217 of this 

Page 47 

1 q. I misspoke if I did. 

2 ~ "a. 1955? That appears to be what the chart 

3 says. 

4 q. And then it goes through the years 1955 

5 through 1994 listing, for Mississippi, the amount 

6 of cigarette tax collections by year, correct? 

7 A. Correct. 

8 Q. Just take a look quickly, if you would, 

9 in that third column, "The net cigarette state tax 

10 collections," the amounts there per year. 

11 A. (Examining.) 

12 Q. And if I represent to you that the total 

13 of that column from 1955 through 1994 is over a 

14 billion dollars, does that sound correct to you? 

15 A. I'll accept that representation as fact. 

16 Q. Does that look like a fair estimate? 

17 A. Certainly looks plausible. 

18 Q. Do you want to take a minute and add up 

19 to that column? 

20 A. You mean me? 

21 Q. Pardon? 

22 A. Do you mean me? 

23 Q. Yeah. 

24 a. Have you got a calculator? 

25 Q. Sure. 

Page 46 

Page 48 

l document. Do you have page 217? 

l A. Do we really have so much time that you 

2 A. 1 do. 

2 want me to sit here and key all these figures into 

3 Q. Page 217 is entitled, "Mississippi 

3 a calculator? 

4 Historical Cigarette Tax Data for the State of 

4 Q. No, if we can agree that the total is — 

5 Mississippi Since 1955." Do you see that? 

5 A. I'm not going to argue with you, it's 

6 A. Yes, I do. 

6 somewhere around a billion dollars if you say it 

7 Q. And then there's a chart that on the 

7 is. If you want to contest that point later on. 

8 left-hand side lists year 1955 through 1994, 

8 go ahead on. I accept that sum that that's about 

9 correct? 

9 what it would be. 

10 A. That is correct. 

10 Q. Fair enough. If it looks like to you 

1 1 Q. And in the second column, it has a "Rate 

ll it's about a billion dollars then that's what it 

12 in Cents," correct? 

12 is, and I'm satisfied with that. Did you have any 

13 A. That is correct. 

13 reason to believe these numbers, that total of a 

14 Q. And then the fifth column says, "Net 

14 billion dollars of state cigarette tax collections 

15 State Cigarette Tax Collections in Thousands of 

15 in Mississippi from 1955 through 1994 is not 

16 Dollars," correct? 

16 correct? 

17 A. That's correct. 

17 A. No, I have no reason to believe that's 

18 Q. So that means, if you read this chart 

18 not at least reasonably close to the figure. 

19 means that in the year 1995 there was $5,949,000 

19 Q. What I'd like to do now is to talk a 

20 in net state cigarette sales tax collected in 

20 little bit about some general health problems in 

21 Mississippi; does it not? 

21 Mississippi, change the subject a little bit to 

22 A. What year did you — 

22 that, and go back for a moment to Exhibit 

23 Q. The first year, 1955? 

23 Number 2. Exhibit Number 2 is your letter of 

24 A. '55? You §ajd '95 the first time you _ 

24 June 7, 1993, on Mississippi State Department of 

25 said it. 

25 Health letterhead to Mr. Edwin L. Dixon of the 
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Page 51 

1 

Centers for Disease Control that you signed and 

l 

of Health? 

2 

that sent along to the Centers for Disease Control 

2 

A. I believe that he was. 

3 

an application for a grant of funds, correct? 

3 

Q. Going back to the first page of the 

4 

A. That is correct. 

4 

memorandum, it says, "Whereas the Honorable 

5 

Q. If you look at page 1 of the application 

5 

William Lowe Waller, Governor of the State of 

6 

that accompanied your letter, at the top of the 

6 

Mississippi, has solicited and requested 

7 

page, there's an entry that said, "Background and 

7 

recommendations concerning the improvement of 

8 

Need Statement," correct? 

8 

health and human resources for the citizens of 

9 

A. That's correct. 

9 

Mississippi," it goes — and then it goes on one 

10 

Q. And then the last paragraph on the page 

10 

paragraph later, "Therefore be it hereby 

11 

reads in part, "The pervasive poverty and 

11 

recommended that the Honorable William Lowe Waller 

12 

associated socioeconomic problems in Mississippi 

12 

select, convene, and direct a Governor's select 

13 

have significant impact on the health status and 

13 

committee on health and human resources and that 

14 

health care system in the State." Do you see that 

14 

such committee be empowered by executive order to 

15 

language? 

15 

select and maintain for six months a competent and 

16 

A. I do. 

16 

sufficient staff for the following purposes." And 

17 

Q. Is that an accurate statement? 

17 

then it lists four purposes under that. Do you 

18 

A. Steer me back to it just a second. 

18 

see that? 

19 

Q. The bottom paragraph on the page, page 

19 

A. I do. 

20 

1, that reads, in part, "The pervasive poverty and 

20 

Q. Did I read that correctly? 

21 

associated socioeconomic problems in Mississippi 

21 

A. You did. 

22 

have significant impact on the health status and 

22 

Q. Now, go back to the end of this 

23 

health care system in the State." 

23 

document, the last two pages. There is a — at 

24 

A. Yes, I see that statement, and that is 

24 

the top of the second to last page it says, "List 

25 

substantially correct. 

25 

of Mississippi Health Problems." Do you see that? 
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1 

MR. MUNSON: would you mark this as 

1 

A. I do. 

2 

Exhibit 44, please? 

2 

Q. And under that it says, "Prepared 

3 

(Exhibit 44 marked for identification.) 

3 

September 20, 1973, for the Mississippi Select 

4 

A. (Examining.) 

4 

Committee for Health," correct? 

5 

Q. Take a moment to review Exhibit 44. 

5 

A. That's what it says. 

6 

A. (Examining.) All right. I've reviewed 

6 

Q. And then the last sentence of the 

7 

it. 

7 

paragraph that follows that says, "Mississippi 

8 

Q. Exhibit 44 is a document dated July 24, 

8 

health problems listed in priority are," and then 

9 

1973, to the Honorable William Lowe Waller, Office 

9 

there's a list of 10, correct? 

10 

of the Governor of the State of Mississippi. Who 

10 

A. That is what the document says. 

11 

is William Lowe Waller? 

11 

Q. And I'm not going to read all of them. 

12 

A. I believe that is former governor — 

12 

but just reading a portion of each one, number 1 

13 

then Governor William Waller. 

13 

says, in part, "Lack of a clear state health 

14 

Q. He was the Governor of Mississippi in 

14 

policy", correct? 

15 

July of 1973? 

15 

A. That's what it says. 

16 

A. I believe so. 

16 

Q. Number two says, in part, "Lack, of 

17 

Q. And the memorandum is from — if you go 

17 

access to health care," correct? 

18 

out to page 5, it's from Alton Cobb who was then 

18 

A. That's what it says. 

19 

the head of the Mississippi State Department of 

19 

Q. Number 3 says, "Lack of public and 

20 

Health; is that correct? 

20 

personal health education," correct? 

21 

A. Dr. Cobb is one of the several 

21 

A. Correct. 

22 

individuals listed as being authors of the letter 

22 

Q. Number 4 says, "The lack of cost control 

23 

or memorandum, yes. 

23 

and personal health services," correct? 

24 

Q. And was hqjn — was Alton B. Cobb, in _ 

24 

A. That's correct. 

25 

1973, the head of the Mississippi State Department 

25 

Q. Number 5 says, "Lack of person power." 
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Page 55 

1 

A. That's correct. 

l 

the time it finally came into being, the State 

2 

Q. Number 6 says, "The lack of organized 

2 

Health Officer, it might be said to have been 

3 

deficient functionally aligned publicly-funded 

3 

prepared for me. But I think that would be quite 

4 

health agencies," correct? 

4 

a stretch. 

5 

A. That's correct. 

5 

Q. Your name is on it; is it not? 

6 

Q. Number 7 says, "Lack of effective drug 

6 

A. That is correct. 

7 

and alcohol control activities," correct? 

7 

Q. This is a publication of the Mississippi 

8 

A. That's correct. 

8 

State Department of Health; is it not? 

9 

Q. Number 8 says, "Lack of effective 

9 

A. It is, correct. I would point out that 

10 

population control," correct? 

10 

my name was on it, but my signature is not. I did 

11 

A. That's correct. 

11 

not, in any way, indicate that I was the author or 

12 

Q. Number 9 says, "Lack of a usable 

12 

even partial author of this document or any part 

13 

coordinated health information system," correct? 

13 

of it. 

14 

A. That's correct. 

14 

Q. The document was prepared by the 

15 

Q. Number 10 says, "Lack of quality medical 

15 

Mississippi State Department of Health, correct? 

16 

care insurance programs," correct? 

16 

A. It was prepared by persons working for 

17 

A, That is correct. 

17 

or on behalf of the Mississippi State Department 

18 

Q. On this list of Mississippi health 

18 

of Health. 

19 

problems, tobacco use does not appear on the list, 

19 

Q. And it's a publication of the 

20 

does it? 

20 

Mississippi State Department of Health; is it not? 

21 

A. I would infer from the list that it, in 

21 

A. It is. 

22 

fact, does since there is a notation regarding the 

22 

Q. And it's dated July 1993, correct? 

23 

problem of the lack of effective drug and alcohol 

23 

A. It is. 

24 

control activities. Tobacco is, indeed, a drug or 

24 

Q. And it lists you on the second page of 

25 

at least the nicotine contained in it. 

25 

the document as State Health Officer, correct? 
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1 

Q. The tobacco use or indeed the word 

1 

A. It does. 

2 

"tobacco" does not appear at any point on this 

2 

Q, And you were the State Health Officer in 

3 

list of 1 through 10 that I just read, does it? 

3 

July of 1993 when this was published; were you 

4 

A. The words "tobacco, cocaine, heroin or 

4 

not? 

5 

marijuana," none occur on the list. 

5 

A. I was. 

6 

MR. MUNSON: Mark this as Exhibit 45, 

6 

Q. You were aware that it was published 

7 

please. 

7 

with your name on it? 

8 

(Exhibit 45 marked for identification.) 

8 

A. I was aware that it was published with 

9 

Q. Have you had a chance to look at this? 

9 

my name on it. 

10 

A. (Examining.) In general, yes. 

10 

Q, Look at page 7. On the — there's an 

11 

Q, This is a — Exhibit 45 is a document 

11 

entry on page 7 on the left-hand side called. 

12 

with the title, "Mississippi Healthy Futures 

12 

"perinatal care." Do you see that? 

13 

County Data Book." And on the second page it 

13 

A. I do. 

14 

says, "Mississippi State Department of Health, 

14 

Q. And over on the right-hand side, the 

15 

Ed Thompson, Jr., M.D., mph, State Health 

15 

last paragraph, the first sentence reads. 

16 

Officer." And it's dated July 1993. That 

16 

"Although Mississippi's infant mortality rate has 

17 

Ed Thompson, Jr., is you; is it not? 

17 

been decreasing over the years, it is still one of 

18 

A. That is. 

18 

the highest in the nation." Do you see that 

19 

Q. Did you prepare this document? 

19 

language? 

20 

A, I did not. 

20 

A. I do. 

21 

Q. Was it prepared for you? 

21 

Q. And that was a correct statement in July 

22 

A. It, in fact, was not. Its preparation 

22 

of 1993; was it not? 

23 

had been directed prior to my assuming the role of 

23 

A. It was a correct statement at the time 

24 

State Health Officgr. In the sense that it was _ 

24 

it was written with regard^to Mississippi's infant 

25 

prepared by the Department of Health and I was, at 

25 

mortality rate when not adjusted for race. 
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Page 59 

1 

Q. So the answer is the statement was 

l 

for race. With that proviso, it is correct. 

2 

correct, right? 

2 

~ ~Q. The statement, "Mississippi's infant 

3 

A. Again, only with the understanding that 

3 

death rate remains far above the national average 

4 

the statement refers to the State's 

4 

and higher than 45 other states," is correct when 

5 

nonrace-adjusted infant mortality rate. 

5 

you take into account all Mississippi citizens. 

6 

Q. What does that mean? 

6 

regardless of race; is that right? 

7 

A. It means that infant mortality differs 

7 

A. That is correct. 

8 

highly among African Americans and Americans of 

8 

MR. MUNSON: Let's go off the record for 

9 

other ethnic origins. It is several times higher 

9 

a minute. 

10 

in African Americans all over the country than it 

10 

(A lunch break was taken.) 

11 

is persons of other ethnic origins, particularly 

11 

MR. MUNSON: would you mark this as 

12 

Caucasians. 

12 

Exhibit 46, please? 

13 

This is significant in Mississippi 

13 

(Exhibit 46 marked for identification.) 

14 

because Mississippi has the highest percentage of 

14 

a. (Examining.) 

15 

African Americans in it's populations of any of 

15 

Q. Have you had a chance to look at 

16 

the states. 

16 

Exhibit 46? 

17 

And as you would conclude from that then 

17 

A. Yes, I have. 

18 

the State would have a very high infant mortality 

18 

Q. Exhibit 46 is a long document. The 

19 

rate if not adjusted for race. But when 

19 

first page of which says, "1995 State Health 

20 

race-adjustment is used, as it is normally used 

20 

Plan." 

21 

for most other health problems, Mississippi's 

21 

The second page reads, "Mississippi 

22 

infant mortality rate does not compare quite so 

22 

State Health Plan 1995, Developed by the Health 

23 

unfavorably with the rest of the nation. 

23 

Planning Staff of the Mississippi State Department 

24 

Q. The statement in Exhibit Number 45, 

24 

of Health." 

25 

"Although Mississippi's infant mortality rate has 

25 

And the third page of it is a 


Page 58 


Page 60 

1 

been decreasing over the years, it is still one of 

1 

June 8, 1995, letter from Governor Kirk Fordice of 

2 

the highest in the nation," I take it that that 

2 

the State of Mississippi to F. E. Thompson, Jr., 

3 

statement applies to all citizens of Mississippi, 

3 

State Health Officer, Mississippi State Department 

4 

regardless of their race; is that correct? 

4 

of Health. And the letter says in part, "Dear 

5 

A. That is correct. 

5 

Dr. Thompson, I hereby approve the 1995 

6 

Q. And in that sense, taking into account 

6 

Mississippi State Health Plan to replace the 

7 

all citizens in Mississippi, it's an accurate and 

7 

current plan effective July 1, 1995." 

8 

correct statement; is it not? 

8 

I take it. Dr. Thompson, that this is 

9 

A. It is. 

9 

the 1995 State Health Plan for the State of 

10 

Q. On page 8 of this same document on the 

10 

Mississippi prepared by the Mississippi State 

11 

left-hand side there in the second paragraph, the 

11 

Department of Health; is that correct? 

12 

last sentence there, it reads, "Therefore, 

12 

A. That is its title. And the title is a 

13 

Mississippi's infant death rate remains far above 

13 

slight misnomer. It is actually the State's 

14 

the national average and higher than 45 other 

14 

health care plan, but the title is not one that we 

15 

states." That was a correct statement when it was 

15 

have a choice about. It's, I believe, statutory 

16 

made; was it not? 

16 

prescribed. 

17 

A. Show me again where you are. 

17 

Q. Just very briefly, what is the purpose 

18 

Q. On page 8, the left-hand side of the 

18 

and function of this Mississippi State Health 

19 

page, the second paragraph. 

19 

Plan? 

20 

A. I now see where you're indicating, and 

20 

A. It is intended to provide the basis for 

21 

yes, I do see that. 

21 

the planning of health care delivery in the State, 

22 

Q. And that was a correct statement when it 

22 

and in particular to govern the awarding or not 

23 

was made in July of 1993, right? 

23 

awarding of certificates of need for various 

24 

A. Again, it is jpnect in reference to __ 

24 

health care services which Mississippi State law 

25 

Mississippi's infant death rate when not adjusted 

25 

requires. 
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1 

Q. Look at page 2-15 of Exhibit 46. There 

l 

q. Was that a correct statement when it was 

2 

is an entry in the middle of the page that says. 

2 

made in 1995? 

3 

"Tuberculosis." Do you see that? 

3 

A. It was, with the proviso that since that 

4 

A. I do. 

4 

time a few cases may have been identified that 

5 

Q. And it reads, "Mississippi had 279 cases 

5 

were not counted at that time, but they wouldn't 

6 

of tuberculosis in 1993, ranking 13th among the 

6 

materially affect the rates or ranking. 

7 

states in new case rates at 10.6 per 100,000 

7 

Q. So the statement, when it was made, was 

8 

population." Do you see that? 

8 

an accurate statement, correct? 

9 

A. Yes, I do. 

9 

A. Yes. 

10 

Q. It goes on, "Approximately 88 percent of 

10 

MR. MUNSON: Would you mark this as 

11 

the new cases were pulmonary tuberculosis." And 

11 

Exhibit 47, please? 

12 

then another sentence reads, "Mississippi has 

12 

(Exhibit 47 marked for identification.) 

13’ 

exceeded the national new case rate for 34 of the 

13 

Q. Take a moment to review Exhibit 47, if 

14 

last 36 years." Is that correct? 

14 

you would, please. 

15 

A. That is correct. 

15 

A, (Examining.) May I ask, did you bring 

16 

Q. When this says that, "Mississippi ranked 

16 

all this stuff with you today? 

17 

13th among the states in new case rates of 

17 

(Off the record.) 

18 

tuberculosis," that means there were 12 states 

18 

Q. Have you had a chance to look at this? 

19 

that had more new cases of tuberculosis than 

19 

Exhibit Number 47 is a two-page document, and on 

20 

Mississippi; is that correct? 

20 

the first page it reads across the top. 

21 

A. More new cases per hundred thousand 

21 

"Prevention of Unintentional and Intentional 

22 

population. Yes, it is. 

22 

Injuries." Underneath that, it reads, "Prevention 

23 

Q. So, put differently, there were only 12 

23 

of Unintentional Injury." 

24 

states that had a higher new case tuberculosis 

24 

And the document does not have a date on 

25 

rate than Mississippi? 

25 

it, and it does have on the bottom right-hand 
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1 

A. That's correct. 

1 

comer of each page the numbers MSDH 006389 on the 

2 

Q. Is that correct? 

2 

first page and 90 on the second page. Do you 

3 

A. That is correct. 

3 

recognize this document? 

4 

Q. Then farther down the page -- is that a 

4 

A. I recognize the type of document and the 

5 

correct statement, by the way, the language I just 

5 

general format. I don't recognize it, 

6 

read to you about tuberculosis, that is a correct 

6 

specifically, as being a document that I can 

7 

statement? 

7 

identify as to origin and date. It appears to be 

8 

A. Yes, it is. That is a correct 

8 

the sort of document that we fairly commonly 

9 

statement. 

9 

produce in the Department of Health. 

10 

Q. Farther down the page there is a heading 

10 

Q. So this is the type of document that the 

11 

that reads, "Communicable Diseases." Do you see 

11 

Mississippi State Department of Health produces? 

12 

that? 

12 

A. Yes. 

13 

A. I do. 

13 

Q. In the second paragraph on the first 

14 

Q. And the second sentence in that 

14 

page, there's a heading, "Existing Services," and 

15 

paragraph reads, "Sexually transmitted diseases 

15 

it says, "Within the Office of Health Promotion 

16 

are public health problems in Mississippi with 

16 

and Education, a health educator for highway 

17 

continued increases in cases of early syphilis, 

17 

safety coordinates injury prevention activities 

18 

primary, secondary and early latent syphilis of 

18 

aimed at reducing motor vehicle related morbidity 

19 

less than one year duration. A total of 4,244 

19 

and mortality. Specific activities include 

20 

cases were reported in 1994, an 11.2 percent 

20 

serving as the chair of the Mississippi Injury 

21 

increase over the 3,817 cases reported in 1993. 

21 

Prevention Advisory Committee," etcetera. Does 

22 

The 1994 case rate of 154.1 per 100,000 is nearly 

22 

this suggest to you that this is something that 

23 

five times the national rate of 32.4 per 

23 

was written by the Mississippi Department of 

24 

100,000." Do yqjfcsee that language? 

24 

Health? 

25 

A. I do. 

25 

A. Yes, it does. 
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1 

Q. Farther in the document on the left-hand 

l 

document on Mississippi State Department of Health 

2 

side, there are two headings, "FY 1993 objectives" 

2 

Iefterhead. On the first page at the beginning of 

3 

and "FY 1994 objectives". Do those mean fiscal 

3 

the document, there is a title, "Public Health 

4 

year 1993 objectives and fiscal year 1994 

4 

Prospective," and then it reads, "By 

5 

objectives? 

5 

Michael Bowling, Health Communications and Public 

6 

A. I believe they do, yes. 

6 

Relations." Is Michael Bowling with the 

7 

Q. Does that give you any help in 

7 

Mississippi Department of Health? 

8 

determining when this document might have been 

8 

A. Yes, he is. 

9 

written? 

9 

Q. Do you know when he began working for 

10 

A. Yes. That would indicate to me that it 

10 

the Mississippi Department of Health? 

11 

was probably written during calendar year 1992, 

11 

A. I don't know exactly. He's been with us 

12 

but that's a rough guess. 

12 

for several years, but not as many as 10. 

13 

Q. Let's go to the first paragraph of this 

13 

Q. In about the middle of the first page of 

14 

document on the first page. The third sentence — 

14 

this document, it reads, "First an independent 

15 

the third sentence, beginning at the third 

15 

study ranked us as one of the most sedentary 

16 

sentence it reads, "In Mississippi unintentional 

16 

states in the country. Combine our lack of 

17 

injury leads to more years of potential life lost 

17 

exercise with our rates of obesity and 

18 

than any other factor. Unintentional injuries are 

18 

hypertension, and you'll see that the average 

19 

the single greatest cause of mortality in 

19 

Mississippian has the highest risk of heart 

20 

Mississippi for persons between the ages of 1 and 

20 

disease in the nation." Did I read that 

21 

44. During 1990, there were 1,488 deaths 

21 

correctly? 

22 

resulting from unintentional injury in 

22 

A. Yes. 

23 

Mississippi. Injury mortality rates are higher in 

23 

Q. Can you tell from this document when it 

24 

Mississippi than in the nation as a whole. Motor 

24 

was written? 

25 

vehicles are the leading cause of unintentional 

25 

A. I can't tell exactly. It certainly 
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1 

injury death in the State. During 1990, there 

1 

appears to have been written within the last two 

2 

were 854 deaths in Mississippi resulting from 

2 

years. 

3 

motor vehicle related injury. It is estimated 

3 

Q. So you'd say 1994, between 1994 and 

4 

that alcohol is a contributing factor in at least 

4 

1996? 

5 

50 percent of all injury deaths." Did I read that 

5 

A. Somewhere in that range, I would think. 

6 

correctly? 

6 

Q. The statement that I just read to you, 

7 

A. Yes, you did. 

7 

was that an accurate statement when it was made? 

8 

Q. Were those accurate statements when made 

8 

A. It was accurate as far as I know, except 

9 

by the Mississippi Department of Health in about 

9 

that I'm not sure to what study he refers. And 

10 

1992? 

10 

based on that, I can't say that it was an 

11 

A. With one exception, and that simply is 

11 

independent study or not. I know there were 

12 

in the wording. It is not accurate to say that 

12 

studies that we have done ourselves that have 

13 

motor vehicles are the leading cause of 

13 

indicated this same thing. There may have been 

14 

unintentional injury death in the State. Instead 

14 

other studies that, likewise, indicated those same 

15 

it would be more accurate to say that motor 

15 

findings. I can't vouch for the fact that it was 

16 

vehicle accidents are the cause. A motor vehicle 

16 

an independent study that he was referring to. 

17 

in and of itself cannot cause an injury. 

17 

Q. But other than that, the statement was 

18 

Q. With that change -- 

18 

correct? 

19 

A. With that change, with that 

19 

A. To the best of my knowledge, it was. 

20 

understanding, the statement is otherwise correct. 

20 

Q. On Exhibit 48, you mentioned some 

21 

MR. MUNSON: Please mark this as 48. 

21 

studies other than the independent study that 

22 

(Exhibit 48 marked for identification.) 

22 

Michael Bowling refers to in Exhibit 48. What 

23 

A. (Examining.) All right. I've reviewed 

23 

studies are you referring to? 

24 

this. _ 

24 

A. I'm referring to the behavioral risk 

25 

Q. Exhibit Number 48 is a three-page 

25 

factor survey that's conducted by us in 
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1 

cooperation with the Centers for Disease Control 

l 

time we made a transition from doing what we are 

2 

on a regular basis. I don't know if this is the 

2 

now doing which is an ongoing survey. We made 

3 

study to which Mr. Bowling was referring. In that 

3 

that transition from the previous method which was 

4 

case, it wouldn't be independent or if he was 

4 

to do the behavioral risk survey once each year. 

5 

referring to some other study that also reached 

5 

and that dates back at least four or five years 

6 

the same conclusion. 

6 

that we've been doing it one of those two ways. 

7 

Q. What is the behavioral risk factor 

7 

Q. Are there any other studies that come to 

8 

study? 

8 

mind when you read Exhibit 48? 

9 

A. It's a survey conducted by telephone to 

9 

A. Yes, not that we do. There are several 

10 

determine the health risk behaviors of people in a 

10 

what might loosely be called studies. They are 

11 

population, in this case the Mississippi 

11 

called studies by those that publish them that are 

12 

population, with regard to a number of risk 

12 

issued by various insurance companies about all of 

13 

factors that bear on health. 

13 

the states, not just about Mississippi, and they 

14 

Q. And is that - that's a survey that the 

14 

make comments on these rankings. 

15 

Mississippi Department of Health undertakes 

15 

Many times these studies though take our 

16 

itself? 

16 

numbers, our figures that we have developed in 

17 

A. It's a survey that, as far as I know. 

17 

such studies as behavioral risk survey and put 

18 

almost all states do this. Mississippi is one of 

18 

them together into a composite for the whole 

19 

many that do. 

19 

country. That's the sort of thing, I think. 

20 

The methodology was developed through 

20 

perhaps could have been referred to, if he's not 

21 

the auspices of the Centers for Disease Control. 

21 

referring to the behavioral risk factor survey. 

22 

And we conduct this survey now on a regular basis. 

22 

Regardless, what the study from which it 

23 

have for several years. 

23 

came, his statement is accurate. 

24 

Q. How often is it done? 

24 

Q. Look for just a moment at Exhibit 

25 

A. It is currently being done on a 

25 

Number 2 again. Exhibit Number 2 is the 
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1 

continuing basis, that is each -- each month we 

1 

June 7,1993, letter from yourself to 

2 

are constantly sampling a segment of the 

2 

Edwin L. Dixon at the Centers for Disease Control 

3 

population or segments of the population. So it's 

3 

that was accompanied with an application for a 

4 

ongoing. It isn't done at any particular time and 

4 

grant to the Mississippi State Department of 

5 

stopped and then done again at a new time. 

5 

Health from the Centers for Disease Control, 

6 

Q. Are the results published periodically? 

6 

correct? 

7 

A. Usually about annually, at least. 

7 

A. That's correct. 

8 

Q. Biannually? 

8 

Q. And look at page 1 of that document. At 

9 

A. No, about annually. 

9 

the top of the page, there's a heading A that 

10 

Q. Where are these behavioral risk factor 

10 

says, "Background and Needs Statement," do you see 

11 

studies or the results of the surveys, where are 

11 

that? 

12 

they kept at the Mississippi -- 

12 

A. I see that. 

13 

A. The reports of the results? 

13 

Q. And then about halfway down the page. 

14 

Q. Yes. 

14 

there's an underlined entry that says, 

15 

A. They are normally kept in our offices. 

15 

"Mississippi's Tobacco Control Needs." Do you 

16 

except that they're distributed, and so they're 

16 

see that? 

17 

kept wherever they — 

17 

A. I do. 

18 

Q. I meant where are they kept at the 

18 

Q. And there's several listed there, but 

19 

Mississippi State Department of Health? 

19 

the fifth one, the fifth star or asterisk lists as 

20 

A, Oh, they are kept right now in the 

20 

one of Mississippi's tobacco control needs. 

21 

Office of Health Promotion and Education. 

21 

"Enforcement of the law that prohibits sale or 

22 

Q. Do you know how many years these go 

22 

distribution of tobacco products to minors." Did 

23 

back? 

23 

I read that correctly? 

24 

A. They go bast several years. I can't _ 

24 

A. Yes, you did. ___ 

25 

tell you exactly how many. And also during that 

25 

Q. And that was, in 1993, one of 
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1 

Mississippi's tobacco control needs; was it not? 

l 

your advanced review is a draft copy of the two 

2 

A. Yes, it was. 

2 

Bills which we hope to have introduced for 

3 

Q. Again, what I'd like to do is just 

3 

consideration by the 1991 legislature." Were 

4 

change the subject a little bit and ask you some 

4 

those two bills draft laws? 

5 

questions about dealings with the legislature. 

5 

A. I would assume that they were. 

6 

And first I'd like to show you Exhibit Number 49. 

6 

Q. Do you recall seeing two draft laws that 

7 

(Exhibit 49 marked for identification.) 

7 

you hoped to have introduced in the 1991 

8 

A. (Examining.) All right. I've reviewed 

8 

legislature? 

9 

it. 

9 

A. I recall seeing a number of draft laws 

10 

Q. Exhibit 49 is a one-page document on 

10 

in a number of different years that we proposed 

11 

Mississippi Lung Association letterhead dated 

11 

for introduction. It's very likely that there 

12 

December 4, 1990, from Judson M. Allred, Jr., 

12 

were at least two in this year, and I would have 

13 

Executive Director of the Mississippi Lung 

13 

seen them. I simply can't tell you that I 

14 

Association, correct? 

14 

specifically recall which ones they were. But I 

15 

A. That's correct. 

15 

do recall on numerous occasions, probably 

16 

Q. And it is addressed to, among other 

16 

including this, seeing draft laws that we proposed 

17 

people, Ed Thompson, State Department of Health, 

17 

for introduction. 

18 

correct? 

18 

Q. The list of people to whom this letter 

19 

A. That's correct. 

19 

or memorandum was sent include people from the 

20 

Q. And that is you; is it not? 

20 

Heart Association. Is that the Mississippi Heart 

21 

A. That is I. 

21 

Association? 

22 

Q. Do you recall receiving this on or about 

22 

A. That's — the Mississippi affiliate of 

23 

December 4, 1990? 

23 

the National Heart Association. 

24 

A. I don't recall receiving it now, but I 

24 

Q. And the Cancer Society of the 

25 

am sure that I did. 

25 

Mississippi affiliate of the National Cancer 
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1 

Q. This letter or memo reads, in part, in 

1 

Society? 

2 

the first paragraph, "The next meeting of our 

2 

A. That's right. 

3 

Council on Legislation dealing with smoking and 

3 

Q. And the State Medical Association, 

4 

tobacco products to minors will be held next 

4 

that's the Mississippi State Medical Association? 

5 

Wednesday, December 12 at 11:30 a.m. in the 

5 

A. That's right. 

6 

conference room Mississippi Heart Association 

6 

Q. State Department of Health is the 

7 

Building on McWillie Drive.". Do you recall going 

7 

Mississippi State Department of Health? 

8 

to that meeting? 

8 

A. That is. 

9 

A. Once again, I don't specifically recall 

9 

Q. Now, I take it, that this meeting and 

10 

directly having gone, but I have no doubt that I 

10 

this effort with these legislators was intended to 

11 

did. 

11 

present to the legislature and work with people in 

12 

Q. In the next paragraph, about halfway 

12 

the legislature to get anti-smoking legislation 

13 

through it says, "Special invites are being sent 

13 

passed; is that correct? 

14 

to Representative Bill Singletary and Bill Deny, 

14 

A. That's correct. This meeting was one of 

15 

who have supported us in the past by introducing 

15 

a number of meetings that we held over several 

16 

anti-smoking legislation." Do you see that? 

16 

years with that same purpose. 

17 

A. Yes, I do. 

17 

Q. How many meetings - you said a number 

18 

Q. Now, Bill Singletary and Bill Denny are 

18 

of meetings over several years. How many 

19 

men who, in December of 1990, were in the State 

19 

meetings, roughly, over how many years do you 

20 

Legislature; is that correct? 

20 

recall? 

21 

A. That is correct. 

21 

A. Certainly dozens. 

22 

Q. And they were people who had supported 

22 

Q. Dozens of years or meetings? 

23 

anti-smoking legislation; is that correct? 

23 

A. Dozens of meetings over at least about a 

24 

A. That is correct. _ 

24 

10 -year period that I have.knowledge of. 

25 

Q. The next paragraph reads, "Enclosed for 

25 

Q. Going back from 1986? 
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1 

A. From today back to about the mid-'80s. 

l 

A. Correct. 

2 

I couldn't begin to tell you exactly how many. It 

2 

Q. And the -- any other major participants 

3 

was quite a few because the organizations that you 

3 

in this effort over this 10-year period? 

4 

see here met among themselves to propose and 

4 

A. Mississippi Lung Association, which is 

5 

discuss legislative initiatives. We met with 

5 

listed here -- 

6 

legislators individually. We met with groups of 

6 

Q. Correct. 

7 

legislators. We met in groups like this with 

7 

A. — was one of the major participants. 

8 

legislators and representatives of the 

8 

There probably were some other organizations that 

9 

organizations quite frequently. This is a fairly 

9 

participated. I just don't recall them off the 

10 

common occurrence. 

10 

top of my head now. 

11 

Q. So just to sum up, your recollection is 

11 

Q. In this effort to get anti-tobacco 

12 

that over at least a 10-year period there was an 

12 

smoking legislation adopted, did you ever use any 

13 

effort made to get laws adopted by the Mississippi 

13 

lobbyists? 

14 

Legislature that were -- that were anti-smoking 

14 

A. The Department of Health has never 

15 

legislation; is that correct? 

15 

employed lobbyists for any purpose to my 

16 

A. Yes, yes, at least. 

16 

knowledge. We certainly haven't in my tenure. 

17 

Q. And you recall dozens of meetings 

17 

The organizations that we worked with 

18 

devoted to that purpose? 

18 

may have had persons who carried out that 

19 

A. Yes. 

19 

function, but the Department does not. 

20 

Q. How many — and that's dozens of 

20 

Q. Correct. I understand. But do you 

21 

meetings over that 10-year period of time? 

21 

know, for example, if the Heart Association had a 

22 

A. Yes. 

22 

lobbyist in Mississippi? 

23 

Q. How many legislators, roughly, do you 

23 

A. I do not know whether they did or not. 

24 

recall or members of the legislature do you recall 

24 

Q. Do you know if the Cancer Society had a 

25 

meeting with over that 10-year period? 

25 

lobbyist? 


Page 78 


Page 80 

1 

A. Once again, dozens. Many of those 

1 

A. I don't know whether they did or not. 

2 

meetings were held by the legislature, itself, or 

2 

Q. Do you know if the Mississippi Lung 

3 

by committees of the legislature. 

3 

Association had a lobbyist? 

4 

Often those committee meetings would 

4 

A. I do not know whether they did or not. 

5 

include a dozen legislators at a time. These 

5 

Q. In the first — the first sentence of 

6 

often took the form of formal committee hearings. 

6 

this document says, "The next meeting of our 

7 

once again including a number of legislators in 

7 

Council on Legislation..." What exactly was the 

8 

each of these, and there were quite a few of 

8 

Council on Legislation? 

9 

those. So I would not be able to give a precise 

9 

A. I don't know with certainty that this is 

10 

number, but it was certainly dozens. 

10 

the case, but I would conclude from the way this 

11 

Q. Dozens of legislators - 

11 

is described in this letter that it probably 

12 

A. Yes. 

12 

refers to a council on legislation that was a part 

13 

Q. — with whom you met over this 10-year 

13 

of the Mississippi Lung Association. 

14 

period of time? 

14 

Q. Was there someone who was the head of 

15 

A. Yes. 

15 

that Council on Legislation, do you know? 

16 

Q. This sounds like it was a substantial 

16 

A. That, I do not know. 

17 

effort that you made to get anti-smoking 

17 

Q. Was it Judson M. Allred? 

18 

legislation enacted. Is that a fair 

18 

A. I don't know if it was or not. 

19 

characterization? 

19 

Q. Was he the Executive Director of the 

20 

A. It is. 

20 

Mississippi Lung Association, do you know, in 

21 

Q. And the participants included the 

21 

19-- 

22 

Mississippi State Department of Health? 

22 

A. He was. 

23 

A. Yeah, that's correct. 

23 

Q. He was. Do you know if this Council on 

24 

Q. And the He^gt Association and the Cancer _ 

24 

Legislation was a separate entity with its own 

25 

Society? 

25 

separate existence or not? 
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1 

A. I do not know. I am concluding from 

1 

office at the State Department of Health, correct? 

2 

what I see written here that it was a committee of 

2 

A. That's correct. 

3 

the Mississippi -- of the Mississippi Lung 

3 

Q. And any other documents that you got 

4 

Association as opposed to an independent body. 

4 

related to this council of Legislation that's 

5 

It is also possible that he is referring 

5 

referred to in Exhibit 49 you also would have 

6 

to a council on legislation that consisted of the 

6 

gotten at your office likely, correct? 

7 

addressees of this letter. I don't think that's 

7 

A. I believe so, yes. 

8 

the case. It's more likely to me that it was a 

8 

Q. Do you know if in this lawsuit, in which 

9 

group that was a component of the Mississippi Lung 

9 

you're giving your deposition right now, any 

10 

Association. But that's also another possibility. 

10 

search was made or review of documents was made — 

11 

Q. So if there were any Council on 

11 

of documents in your office for production to the 

12 

Legislation documents, you'd think they'd likely 

12 

defendants in this case? 

13 

be at the Mississippi Lung Association? 

13 

A. Yes, I believe there was. 

14 

A. That would be my guess, but it would 

14 

Q. There was? Do you know when that was? 

15 

only be a guess. 

15 

A. I do not. 

16 

Q. Do you know of any efforts with the 

16 

Q. Do you know if you have any papers in 

17 

legislature on anti-smoking legislation before the 

17 

your office that relate to this Council on 

18 

mid-1980s? 

18 

Legislation now? 

19 

A. I was not directly involved. I 

19 

A. I do not know if I do or not. 

20 

understand that some took place, and I note even 

20 

Q. Let's look one more time at Exhibit 2. 

21 

from some of the documents that I have reviewed 

21 

Exhibit 2, again, is the June 7,1993, letter from 

22 

today that there were several occasions prior to 

22 

yourself to Edwin L. Dixon at the Centers for 

23 

that time that the — for instance that the excise 

23 

Disease Control and Prevention on Mississippi 

24 

tax on cigarettes was raised in Mississippi. And 

24 

State Department of Health letterhead. That was 

25 

I would assume that that occurred in part or in 

25 

accompanied with an application for a grant of 
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1 

whole because of proposed legislation to that 

1 

money from the Centers for Disease Control to the 

2 

effect, so I can only assume that some things did 

2 

Mississippi State Department of Health, correct? 

3 

take place. But I can't speak to them directly, 

3 

A. That's correct. 

4 

because I was not involved. 

4 

Q. Look at page 5. On page 5, there's an 

5 

Q. So you weren't involved in any -- in any 

5 

entry near the top of the page that says, 

6 

what I call anti-smoking legislation lobbying 

6 

"Legislation." Do you see that? 

7 

before the mid-1980s; is that correct? You, 

7 

A, I do. 

8 

yourself? 

8 

Q. And the paragraph after that reads, "The 

9 

A. I've not been involved in advocating for 

9 

Office of Health Promotion and Education..." And 

10 

anti-smoking legislation prior to 1983 at the 

10 

that's the Office of Health Promotion and 

11 

earliest, simply because that's the first year in 

11 

Education at the Mississippi Department of Health; 

12 

which I was fully operational in the position that 

12 

is it not? 

13 

would have put me in that role. 

13 

A. It is. 

14 

Q. This Exhibit Number 49 that's addressed 

14 

Q. "The Office of Health Promotion and 

15 

to you at the State Department of Health, do you 

15 

Education has worked each year since 1987 toward 

16 

know if you received this at the State Department 

16 

the passage of a clean indoor air act and a bill 

17 

of Health? 

17 

that severely restrict minors' access to tobacco. 

18 

A. I would assume that I did, but I don't 

18 

In conjunction with the Mississippi Council for a 

19 

recall specifically whether I did or not. But I 

19 

Tobacco Free Society and various members of an ad 

20 

have no reason to doubt that I did. 

20 

hoc group interested in tobacco control, 

21 

Q. There would be no reason for this to be 

21 

legislation has been drafted annually. Each year 

22 

sent to you at home? 

22 

legislation has been introduced, but to date each 

23 

A. No, I did not receive it at home. That 

23 

bill has died because of lack of action." Is that 

24 

I can tell you. I yfipuld have remembered that. 

24 

a correct statement? __ _ 

25 

Q. So it would have been sent to your 

25 

A. Correct with one understanding. The 
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1 

"lack of action" refers to the fact that the 

l 

attend legislative hearings." Did I read that 

2 

legislation did not successfully get out of the 

2 

correctly? 

3 

various committees that it had to get out of 

3 

A. Yes, you did. 

4 

within the legislature. 

4 

Q. Is that a correct statement? 

5 

Q. The "lack of action" is the 

5 

A. I believe that it is. 

6 

legislature's lack of action. It didn't adopt the 

6 

MR. MUNSON: Let's go off the record a 

7 

law? 

7 

second. 

8 

A. That is correct. 

8 

EXAMINATION BY MR. BURTON: 

9 

Q. Pass the law; is that correct? 

9 

Q. Dr. Thompson, I just had a few questions 

10 

A. That is correct. 

10 

following up on some of the questions Mr. Munson 

11 

Q. The statement refers to an ad hoc group 

11 

asked you, particularly about Exhibit 49 which is 

12 

interested in tobacco control. Do you know what 

12 

the letter from Judson Allred to you, among 

13 

that ad hoc group was? 

13 

others, dated December 4th, 1990. Do you maintain 

14 

A. I can sort of speculate backwards based 

14 

a file in your office where you keep 

15 

on who I knew to have been involved with us as an 

15 

correspondence such as this? 

16 

agency, that was a fluctuating group, including 

16 

A. I'm trying to find the letter. Here it 

17 

the American Heart, Lung, and Cancer Societies. 

17 

is. No, I do not. Let me rephrase that. My 

18 

Sometimes a formal group, sometimes not. There 

18 

secretary maintains a correspondence file. I 

19 

were health — there were people involved in 

19 

don't maintain a file myself. This document would 

20 

health education from various universities around 

20 

not be in my files. 

21 

the State that on some — during some years at 

21 

Q. Why not? 

22 

least participated in some meetings discussing the 

22 

A. Because I was not in this office when 

23 

possibility of legislation. And I would suspect 

23 

this document was sent. This was sent in 1990. I 

24 

that's the ad hoc group that's being talked about 

24 

was not the State Health Officer. 

25 

as opposed to — if this is not an oxymoron, a 

25 

Q. Did you maintain files while you were 
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1 

formal ad hoc group. 

1 

with the Mississippi State Department of Health, 

2 

Q. Look at page 10. 

2 

but in a capacity other than the State Health 

3 

A. (Examining.) 

3 

Officer? 

4 

Q. On page 10 there's an entry that says. 

4 

A, Yes. 

5 

"Overview of State Tobacco Control Activities 

5 

Q. Where are those files now? 

6 

Related to Legislation at State and Local 

6 

A. If - if they were retained -- and 

7 

Levels." 

7 

again, I don't know for what length of time my 

8 

A. I see that. 

8 

secretary retained documents like this that had a 

9 

Q. You see that? The first paragraph under 

9 

limited life span. If they had been retained, 

10 

that reads, "Clean Indoor Air: The Mississippi 

10 

they would have been retained in the office that I 

11 

State Department of Health has worked for the past 

11 

occupied at that time which was the Bureau — at 

12 

seven years with volunteer agencies and other 

12 

that time the Bureau of Health Services. 

13 

groups interested in anti-tobacco legislation. 

13 

Q. In your current position, do you 

14 

Each year legislation has been drafted and 

14 

maintain files by some kind of subject matter? 

15 

introduced that would create a Clean Indoor Air 

15 

For example, do you have a smoke -- 

16 

Act in Mississippi, but has not passed. The 

16 

A. To be perfectly honest, again, I don't 

17 

Office of Health, Promotion and Education has 

17 

maintain the files. My secretary does, and I 

18 

taken the lead initiative for the past two years 

18 

don't know what filing system she uses. I'm sure 

19 

by organizing a representative group of state and 

19 

she has some logical system of filing these 

20 

local individuals to draft legislation and create 

20 

things. It may well be by subject matter, but I 

21 

a public awareness of the need for legislation. 

21 

don't know how she does it. 

22 

The agency's legislative liaison has worked with 

22 

Q. The reason I asked, and I'll be very 

23 

the Office of Health, Promotion and Education to 

23 

candid with you, is when we asked the Mississippi 

24 

encourage membas of the Mississippi Council forji 

24 

State Department of Health to produce documents, 

25 

Tobacco Free Society and health officials to 

25 

we did not get this document, but we really, more 
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1 

importantly didn't get much, if any, 

1 

was written, there was a member of the State 

2 

correspondence from you as I recall on smoking and 

2 

Health Officer's staff named Theresa Hannah. 

3 

health issues? 

3 

Q. I'm sorry, say that again? 

4 

A. I didn't generate very much, if any. 

4 

A, H-A-N-N-A-H. She was Director of the 

5 

Q. So you haven't generated much in your 

5 

Office of Policy Planning and Analysis, an office 

6 

tenure as a State Health Officer? 

6 

now occupied by David Buchanan. One of the 

7 

A. No, almost all of my activity has been 

7 

responsibilities, not the major responsibility. 

8 

in direct person-to-person contact with people. 

8 

but one of the responsibilities of the person who 

9 

and I have done very little generation of 

9 

occupied that role then was to serve as part of 

10 

documents. It's been much more direct. 

10 

our liaison with the legislature. That's what she 

11 

Q. When you mentioned earlier that your 

11 

did in addition to a number of other duties. 

12 

office had been searched, you mean your personal 

12 

That, I am quite sure, is to whom they were 

13 

physical office at the Mississippi State 

13 

referring. 

14 

Department of Health or do you mean the 

14 

Q. And one of her responsibilities was the 

15 

Mississippi State Department of Health? 

15 

relationship between the State Department of 

16 

A. I, actually, mean both because y'all 

16 

Health and the legislature; is that correct? 

17 

have made requests for documents contained in the 

17 

A. She did a good deal of our communication 

18 

file addressing this issue all over the Agency. I 

18 

with the legislature. She was not the sole person 

19 

do know that my secretary gave to y'all any 

19 

who did so, and it was not her sole or even 

20 

documents that she had filed in a way that she 

20 

primary responsibility to do so when she did. 

21 

could recall them that pertained to this issue. I 

21 

That is to say that's one of the things she did. 

22 

would assume the same thing was done by whoever 

22 

Q. Was she — was there anybody else in the 

23 

was the current secretary in the office that I 

23 

Mississippi State Department of Health who had 

24 

formerly occupied. Neither I, nor the secretary 

24 

that kind of designated responsibility for dealing 

25 

that was there at the time, am in that office 

25 

with the legislature? 
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1 

anymore. So I don't know. 

1 

A. She was not specifically designated as a 

2 

Q. I just wanted to make sure that someone 

2 

part of her job responsibility, I don't believe. 

3 

had gone through your files as the Mississippi 

3 

to do that, but there were several — were and are 

4 

State Health Officer to try to identify responsive 

4 

several other people who do that. They're not 

5 

documents, and it sounds like someone did. 

5 

designated to do so. They're simply asked to when 

6 

A. Yes. 

6 

it comes up. The State Health Officer, himself, 

7 

MR. BURTON: That's all I have. 

7 

has done that for as long as I can remember. I do 

8 

FURTHER EXAMINATION BY MR. MUNSON: 

8 

now -- 

9 

Q. I had one last question on Exhibit 2, 

9 

Q. Right. 

10 

page 10. 

10 

A. — communicate directly with the 

11 

A. We're still on Tuesday questions? 

11 

legislature rather than do it through what you 

12 

Q. We're doing a segway here. We're doing 

12 

might term a lobbyist as many executives might. 

13 

a little bit of a - we wouldn't want to do 

13 

The Deputy State Health Officer then and 

14 

things too abruptly. 

14 

now does some legislative communication, which you 

15 

One of the last Tuesday questions. On 

15 

would call liaison. 

16 

Exhibit 2, page 10, the first paragraph under. 

16 

Two or three other members of my staff 

17 

"Overview of State Tobacco Control Activities," 

17 

do now, and would likely have been doing that sort 

18 

the last sentence in that paragraph says, "The 

18 

of thing then. 

19 

agency's legislative liaison..." Do you see that? 

19 

Certainly my Chief of Staff, that's 

20 

A. I do. 

20 

Kay Bender, and in addition a number of our 

21 

Q. Do you know who that legislative liaison 

21 

program directors are called on by members of the 

22 

was in — 

22 

legislature or committee chairs to provide 

23 

A. I believe I know to whom they were 

23 

information or we send them to do that. And I 

24 

referring. We doji^t have a person who occupies a_ 

24 

couldn't begin to teU you who all did that. 

25 

position of Legislative Liaison. At the time this 

25 

It boils down to we don't have a 
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1 

legislative relations person that does that for 

l 

EXAMINATION BY MR. MUNSON: 

2 

us. We all do it as the need arises. And at that 

2 

~ ~Q. Dr. Thompson, have you ever testified in 

3 

time, Theresa Hannah was just the one person that. 

3 

any other lawsuits other than this one? 

4 

you would say, was probably the most associated 

4 

a. Yes, I have. 

5 

with that. 

5 

Q. Can you tell us what those lawsuits are? 

6 

Q. How many of these people that you just 

6 

A. When you say "testify," you mean 

7 

mentioned were ever involved in tobacco 

7 

testified or gave depositions? I've done both. 

8 

legislation issues for the State Department of 

8 

Q. Correct. Testified either in a trial or 

9 

Health? 

9 

in a deposition in a lawsuit is the question. 

10 

A. I can't say with certainty, because 

10 

A. Yes, I have. I have given depositions 

11 

prior to my becoming State Health Officer, some of 

11 

or a deposition in a lawsuit involving asbestos 

12 

them may have been, and I would not -- may not 

12 

exposure. I have given deposition - 

13 

have been aware of it. I know that Theresa Hannah 

13 

Q. Let -- go ahead. 

14 

was, and of course, I have been. 

14 

A. This is in my official capacity. Have 

15 

I'm trying to remember in the last 

15 

given — both testified and given depositions in 

16 

couple of years if there have been initiatives. 

16 

connection with several personnel lawsuits as 

17 

There have been some. So certainly Dr. Phillips 

17 

agency director, any time the agency is sued by 

18 

would have been at least — that's the Deputy 

18 

someone aggrieved in a personnel matter, I'm 

19 

Health Officer, would have been at least 

19 

involved in the suit, and I've testified a couple 

20 

tangentially involved. Kay Bender might have 

20 

of times there. 

21 

been. 

21 

We did not discriminate against a given 

22 

Q. And she was or is? 

22 

individual on the basis of — take your pick -- 

23 

A, Was and is the Chief of the State Health 

23 

race, age, gender, probably religion, national 

24 

Officer's Staff. But now, I don't know specific 

24 

origin and preferred breakfast diet. 

25 

instances in which they specifically dealt with 

25 

Outside my official capacity, I have at 
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1 

tobacco-related legislation over the last couple 

1 

least twice, perhaps more, testified in civil 

2 

of years. I'm just assuming that if anything came 

2 

lawsuits as an expert witness concerning, 

3 

up with regard to that, any of those people might 

3 

primarily, food-borne illness-related issues. 

4 

have been contacted for information about it. 

4 

Q. Food-bome illness? 

5 

Q. And it's something you've spent - 

5 

A. Yes. 

6 

you've spent your own time on? 

6 

Q. Okay. Anything else? 

7 

A. I have. 

7 

A. That's all I can think of right now, but 

8 

Q. Dealing with the legislature on tobacco 

8 

several -- on several occasions, I have testified 

9 

issues? 

9 

in various sorts of lawsuits. 

10 

a. Yes, I have. 

10 

Q. So you mentioned one case involving 

11 

Q. Have you spent a substantial amount of 

11 

asbestos exposure, correct? 

12 

time doing that? 

12 

A. That's correct. 

13 

a. Not directly with the legislature. I 

13 

Q. And then you mentioned several what you 

14 

have spent a substantial amount of time preparing, 

14 

call personnel lawsuits involving employees of the 

15 

in turn, to deal directly with the legislature. 

15 

Mississippi State Department of Health? 

16 

but not a substantial amount of time actually 

16 

a. Correct. 

17 

making presentations or having discussions with 

17 

Q. And then cases where you worked as an 

18 

legislators. 

18 

expert witness involving issues concerning 

19 

I've spent a reasonable amount of time 

19 

food-bome illnesses; is that correct? 

20 

doing that, but more of it has been spent getting 

20 

A. That's correct. And I should add one — 

21 

ready to do that, gathering information that has 

21 

one instance in which I testified in a lawsuit 

22 

been in actually carrying it out. 

22 

involving - in my official capacity, involving a 

23 

MR. MUNSON all right. Let us start the 

23 

licensure issue with regard to a home health 

24 

expert portion of tjje deposition now. _ 

24 

agency. And one criminal trial. 

25 

(Off the record.) 

25 

Q. And a criminal trial as well? 
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1 

A. Yeah, I've testified as a witness in a 

i 

A. Across the street, yes. 

2 

murder case. 

2 

Q. Do you recall who represented the 

3 

Q. Let's just go through and get a little 

3 

plaintiff in this case? 

4 

bit of quick information on these situations where 

4 

A. I believe it was a lawyer here in town 

5 

you've testified before on the individual cases. 

5 

named Fimist Alexander. 

6 

The personnel cases, these are cases by 

6 

Q. And in this case, I may have asked you 

7 

employees of the Mississippi State Department of 

7 

this before, and if I did, I apologize. The 

8 

Health against the Mississippi State Department of 

8 

Mississippi State Department of Health was named 

9 

Health? 

9 

as a defendant in the case? 

10 

A. That's correct. 

10 

A. That's correct, I believe. 

11 

Q. How many of those do you recall? 

11 

Q. Were you named as a defendant, yourself? 

12 

A. Two or three, I don't know exactly how 

12 

A. I was. 

13 

many. 

13 

Q. You were? So who represented the State 

14 

Q, Do you recall when? 

14 

Department of Health in the case? 

15 

A. Mid- to late 1980s, roughly. 

15 

A. The state Attorney General's office 

16 

Q. Let's try to take them one at a time. 

16 

represented all of us collectively. 

17 

A. All right. 

17 

Q. Represented you as well? 

18 

Q. Were there different subject matters? 

18 

A. Yes. 

19 

A. Yeah. One involved alleged age 

19 

Q. You weren't separately represented? 

20 

discrimination. 

20 

A. No, no. 

21 

Q. Okay. 

21 

Q. Now, you had your deposition taken in 

22 

A. That may have been the only one I 

22 

that case? 

23 

actually wound up testifying in a trial. 

23 

A. I did. 

24 

Q. Let's take that one, the age 

24 

Q. And do you recall how long that lasted? 

25 

discrimination case -- 

25 

A. No, I don't. An hour or two, maybe 
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1 

A. That's correct. 

1 

three. 

2 

Q. - alleged age discrimination case. 

2 

Q. And you testified at the trial? 

3 

When was that case? 

3 

a. I did. 

4 

A. I believe the trial actually occurred in 

4 

Q. How long did you testify at the trial? 

5 

the early 1990s. 

5 

A. I don't recall exactly. I would guess 

6 

Q. And do you recall the name of the person 

6 

about 15 minutes to -- 15 to 45 minutes, somewhere 

7 

who brought the case? 

7 

in that range. 

8 

A. The case was brought by a nurse named 

8 

Q. Was the trial in Federal Court here in 

9 

Barbara Powell. 

9 

Jackson? 

10 

Q. And who were the defendants? 

10 

A. I believe it was, yes. 

11 

A. Department of Health, myself as an agent 

11 

Q. Was it a jury trial? 

12 

of the Department of Health. As far as I know. 

12 

A. Yes, it was. 

13 

that's all. There may have been some other named 

13 

Q. What was the verdict? 

14 

defendants as a result of their official 

14 

A. The plaintiff's case was found to be 

15 

position. I don't recall whether there would have 

15 

without merit. The jury found in our favor as 

16 

been. 

16 

defendants. 

17 

Q. Where was the case filed, what Court? 

17 

Q. So it was a verdict for the defendants? 

18 

A. Here in Jackson, Federal Court, I 

18 

A. Yes, it was. 

19 

believe. I don't know what Federal Court that 

19 

Q. You didn't, in that case, act as any 

20 

would be. I apologize for my lack of knowledge of 

20 

sort of an expert witness, did you? 

21 

the various types of Courts. 

21 

A. No, I did not. 

22 

MR. bailey: southern district of 

22 

Q. Now, you said there were one or two 

23 

Mississippi. 

23 

other personnel lawsuits against the Department 

24 

Q. (By Mr Myason) Big building right to _ _ 

24 

where you testified? _ 

25 

the south of here? 

25 

A. I gave depositions. I don't think — I 
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1 

don't think I have testified in trial -- 

l 

in Jackson? 

2 

Q. Correct. 

2 

~ 'a. Yes, he is. 

3 

A. - circumstances until the last instance 

3 

Q. Is he a well-known lawyer in Jackson? 

4 

which was not a personnel lawsuit, but a home 

4 

(Off the record.) 

5 

health licensure issue where I did testify. 

5 

Q. Dr. Thompson, in this race 

6 

Q. Let's stay with the personnel lawsuits 

6 

discrimination case, what was the result of the 

7 

for a minute and get those taken care of. We just 

7 

case? What happened at the end? 

8 

talked about one that was an age discrimination 

8 

A. The case was dismissed. 

9 

case? 

9 

Q. Did it go to trial? 

10 

A. That's correct. 

10 

A. No, it did not. 

11 

Q. Who was the subject matter of one of the 

11 

Q. Was it settled? 

12 

others? 

12 

A. No, it was not settled. The Judge 

13 

A. There was another where the subject 

13 

dismissed it as having no merit. 

14 

matter was alleged race discrimination. It did 

14 

Q. Without its having gone to trial? 

15 

not, however, come to trial. 

15 

A. Correct. 

16 

Q. When was that case, do you recall? 

16 

Q. You said you're not sure whether you had 

17 

A. It was in the mid- to late 1980s. 

17 

your deposition taken in that case or not? 

18 

Q. Who was the plaintiff? 

18 

A. I'm not certain. I think I did, but I'm 

19 

A. Plaintiff was Clara Davis. 

19 

not certain. It's been a while. 

20 

Q. And she was? 

20 

Q. I believe you said earlier that there 

21 

A. She was and is an employee of the State 

21 

was, perhaps, another personnel lawsuit. Do you 

22 

Department of Health. 

22 

recall a third or not? 

23 

Q. And she sued for race discrimination? 

23 

A. I'm trying to remember. There may not 

24 

A. She did. 

24 

have been. That was -- that was a rough estimate, 

25 

Q. Where was the case filed? 

25 

two or three. Two may have been correct. Three 
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1 

A. Here in Jackson, I presume, in the same 

1 

may not have been. 

2 

Federal Court that was mentioned before. But I 

2 

Q. Then you mentioned a case that involved 

3 

don't recall for certain. 

3 

home health licensure. 

4 

Q. Who were the defendants in the case? 

4 

A. That's correct. 

5 

A. Once again, myself, the Department of 

5 

Q. What was that case? 

6 

Health, I believe Doyle Bradshaw may have been a 

6 

A. That was a case in which one home health 

7 

named defendant. He, at that time, was an 

7 

agency in the State made a request for an 

8 

employee of the Department of Health. And so far 

8 

expansion of its license to provide services into 

9 

as I know, that's it. 

9 

some additional counties which, after 

10 

Q. Were you represented by the Attorney 

10 

consideration and, in fact, request by the 

11 

General's office in that case? 

11 

Department for an official opinion from the 

12 

A. That's correct. 

12 

Attorney General of the State as to the legal 

13 

Q. Did you have your deposition taken in 

13 

situation in the case, we issued the license as 

14 

that case? 

14 

requested. 

15 

A. I think I did. It's been a while. I'm 

15 

And an organization of other home health 

16 

reasonably certain that I did, so I assume --I'll 

16 

agencies and several individual home health 

17 

just say that I did, hoping that I'm remembering 

17 

agencies, in competition or potential competition 

18 

correctly. 

18 

with the original applicant, filed a lawsuit 

19 

Q. Do you recall who represented the 

19 

asking that that license be shuck down by the 

20 

plaintiff in the case? 

20 

Chancery Court. 

21 

A. I believe it may have been the same 

21 

Q. Was the Mississippi State Department of 

22 

gentleman. 

22 

Health made a defendant in that case? 

23 

Q. Whose name was? 

23 

A. Yes, it was. 

24 

A. Fimist Alexander. _ 

24 

Q. Were you named as_a defendant as well? 

25 

Q. Fimist Alexander? Is he a local lawyer 

25 

A. I think I was. 
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1 

Q. Any other individuals named as 

l 

Q. Because it was in Chancery Court, right? 

2 

defendants? 

2 

A. Yes. 

3 

A. I don't believe so. 

3 

Q. And you said the plaintiffs won that 

4 

Q. When was that case filed? 

4 

case? 

5 

A. Within the last two or three years, or 

5 

A. They did. 

6 

it may have been the last two years. 

6 

Q. What was the effect of their winning? 

7 

Q. The name of the plaintiff in the case? 

7 

A. That the license that had been granted 

8 

A. Clara Reed. Actually the case bears the 

8 

was rendered null. 

9 

name of her agency, Mid-Delta Home Health. 

9 

Q. How long was your testimony in that 

10 

Q. Mid-Delta Home Health was the plaintiff? 

10 

case? How long did you testify at the trial? 

11 

a. Yes. 

11 

A. About an hour, hour and a half. 

12 

Q. Where was that case filed? 

12 

something in that range. 

13 

A. Here in Jackson, Chancery Court, Hinds 

13 

Q. Have you been directly involved in any 

14 

County Chancery Court. 

14 

of the issues concerning the granting of this 

15 

Q. Who represented the plaintiff in this 

15 

license of this challenge? 

16 

case? 

16 

A. Yes, the ultimate decision to grant or 

17 

A. Several different law firms represented 

17 

not to grant the license is one that I have to 

18 

several different plaintiffs. 

18 

make. 

19 

Q. Who were the other -- excuse me for 

19 

Q. So you have been personally involved in 

20 

interrupting. Who are the other plaintiffs? 

20 

the decision-making? 

21 

A. Several other home health agencies, 

21 

A. Yes, I had been the ultimate decision 

22 

potential competitors of Mid-Delta. I don't 

22 

maker based on recommendations and staff work. 

23 

remember who they all were. 

23 

But the ultimate responsibility to say, "Yes, we 

24 

Q. Right. 

24 

do grant the license," or "No, we don't," rests 

25 

A. And each of them, of course, had their 

25 

with me. 
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1 

own counsel. Several of those groups were 

1 

Q. You mentioned a criminal trial. 

2 

represented by firms, and there would be one or 

2 

A. That's correct. 

3 

another member of that firm involved. So I 

3 

Q. What was the criminal trial that you 

4 

honestly can't tell you who all the attorneys 

4 

were involved in? 

5 

were. 

5 

A. It was a murder trial, which I wound up 

6 

Q. Who represented the Mississippi 

6 

being involved in almost on accident. 

7 

Department of Health in that case? 

7 

On one occasion, perhaps five years or 

8 

A. The Attorney General's office. 

8 

more ago now, in my capacity with the State 

9 

Q. Did you have your deposition taken in 

9 

Department of Health, I was at the State 

10 

that case? 

10 

Penitentiary at Parchman during a period of days 

11 

A. I did. 

11 

in which we were drawing blood from all the 

12 

Q. What happened to the case? 

12 

prisoners. We had taken a large contingent of 

13 

A. That case was finally decided in favor 

13 

public health nurses up there and we were in the 

14 

of the plaintiffs by the Chancellor. 

14 

process of doing this. 

15 

Q. Was there a trial? 

15 

At the close of one day of blood 

16 

A. Yes, there was. 

16 

drawing, we were in the prison hospital, prison 

17 

Q. Did you testify at the trial? 

17 

medical facility packaging the blood to be 

18 

A. I did. 

18 

returned back to the laboratory, when a guard who 

19 

Q. When was the trial? 

19 

had been stabbed by a prisoner who had escaped 

20 

A. About a year or two ago. Again, I can't 

20 

from his cell elsewhere in the prison was brought 

21 

tell you an exact date, but sometime within the 

21 

to the prison medical facility for emergency 

22 

last year-and-a-half, roughly. 

22 

care. 

23 

Q. That wasn't - was that or was that not 

23 

They called for additional medical help 

24 

a jury trial? ^ __ 

24 

and sent to the hospital where we were and asked 

25 

A. It was not. 

25 

me to come and help in the emergency care, which I 
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1 did. 

2 We determined that the prisoner had a 

3 serious injury — or the guard had a serious 

4 injury and had to be transported to a nearby 

5 hospital. We called for an ambulance. I felt 

6 that he was sufficiently unstable that I needed to 

7 ride in the ambulance with him and did. 

8 We got him to the hospital, but he died 

9 shortly after arriving at the hospital, despite 

10 our attempts to keep him alive. He had massive 

11 stab wounds. 

12 The prisoner was charged with murder. 

13 And at the trial, I was called to testify as to 

14 the guard's condition during the time that I 

15 provided care for him and during the time we 

16 transported him to the hospital. 

17 Q. When was this — when did all this 

18 happen? 

19 A. The events happened, the stabbing 

20 happened in the late 1980s. The trial occurred in 

21 the very late '80s or perhaps early '90s. 

22 Q. Who was the defendant in the case? 

23 A. I don't remember the name of the 

24 defendant prisoner. 

25 Q. Do you recall who represented him? 

Page 111 

1 outcome was, but I know there was a guilty 

2 verdict. 

3 Q. Any other criminal trials that you've - 

4 A. No. 

5 Q. — been involved in? 

6 A. No. 

7 Q. You mentioned some sort of an asbestos 

8 case where you said you participated in an 

9 official capacity. What was that case? 

10 A. While I was State Epidemiologist, there 

11 was a lawsuit involving the State of Mississippi 

12 suing a number of manufacturers of asbestos for 

13 cost of removing that asbestos from a number of 

14 state buildings, mainly school buildings. 

15 I was called to give a deposition, which 

16 I did, here in Jackson. As I recall, there were 

17 at least 19 firms represented at the deposition. 

18 It was the largest gathering of that sort I've 

19 ever attended. I gave a deposition probably 

20 lasting an hour, at the most, regarding the health 

21 effects of asbestos, to the best of my knowledge. 

22 Q. Were you hired as an expert witness by 

23 somebody in that case? 

24 A. No, no, I was not hired. I was giving 

25 that testimony in my capacity as the State 

Page 110 

Page 112 

l A. No, I don't. 

1 Epidemiologist. 

2 Q. And you testified at the trial in that 

2 Q. Let's back up a little bit on the case. 

3 case? 

3 What was the nature of the lawsuit? 

4 A. I did. 

4 A. If I remember it right and if I 

5 Q. How long did you testify? 

5 understood it right at the time, the gist of it 

6 A. About 25 minutes, 30 minutes, something 

6 was the State was suing the manufacturers of the 

7 like that. 

7 asbestos products. 

8 Q. Was there a — was that a jury trial? 

8 Q. This was the State of Mississippi suing? 

9 A. Yes, it was. 

9 A. The State of Mississippi. To recover 

10 Q, Where was the trial? 

10 the cost of removing that asbestos from, 

11 A. Indianola, Mississippi. 

11 primarily, school buildings and other state-owned 

12 q. Which is? 

12 facilities. 

13 A. It's a town in the Delta. 

13 Q. Do you know who was representing the 

14 Q. Is it near the prison? 

14 State in the case? 

15 A. Relative. 

15 A. The State was represented, as it always 

16 Q. What happened to the case? 

16 is, by the Attorney General's office. 

17 A. The prisoner was found guilty, I 

17 Q. And who asked to have your deposition 

18 believe. Beyond that, I don't know what 

18 taken, do you know? 

19 happened. I was -- 

19 A. I honestly don't remember if it was the 

20 Q. There was a jury verdict of -- 

20 plaintiff or the defendant. 

21 A, I was later subpoenaed — yeah, there 

21 Q. Did you testify at a trial? 

22 was a verdict of guilty. I was subpoenaed to 

22 A. No, I did not. 

23 testify in the sentencing phase of the trial, but 

23 Q. When was this deposition? 

24 it was variously postponed, and I was never called^ 

24 A. I apologize for being so indefinite, but 

25 again to testify. I don't know what the ultimate 

25 I think mid-1980s. 
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1 

Q. Uh-huh. Do you recall what the name of 

l 

A. I can. It related not to whether or not 

2 

the case was? 

2 

asbestos was dangerous or to an occupational 

3 

A. No. 

3 

exposure of asbestos, but instead, it related to 

4 

Q. Was there a transcript made of your 

4 

the issue of whether or not asbestos insulation 

5 

deposition, do you know? 

5 

material, other material that's currently present 

6 

A. I'm sure that there was. 

6 

in buildings, needed to be removed as an immediate 

7 

Q. Do you have a copy of it, do you know? 

7 

threat to health or not. 

8 

A. I have seen a copy of it. I don't know 

8 

At the time the document was written, 

9 

if I still have or ever even retained a copy of 

9 

there was considerable, I suppose public outcry to 

10 

it. 

10 

the effect that the fact that asbestos existed in 

11 

Q. Uh-huh. Do you know if Mr. Scruggs 

11 

a building was a terrible health risk, and 

12 

represented the State in that case? 

12 

indicated that it immediately needed to be removed 

13 

A. Based on newspaper accounts that I have 

13 

at whatever cost. When, in fact, in many cases 

14 

read, I believe I've seen his name associated with 

14 

the asbestos was in such a state that it was not 

15 

it, so he may well have. I have to apologize. I 

15 

causing human exposure to any appreciable degree, 

16 

simply don't know who all was involved in the 

16 

and probably presented minimal, if any, risks. 

17 

case. 

17 

Our white paper attempted to balance and 

18 

Q. Fair enough. Do you know where the case 

18 

present the entire case to say if asbestos is in a 

19 

was filed? 

19 

condition that it can cause exposure, friable 

20 

A. No, I don't. I gave my deposition here 

20 

asbestos that is damaged, then it should be 

21 

in Jackson. 

21 

removed. If it is undamaged and not shedding 

22 

Q. So you don't know if the case was 

22 

fibers, in effect, then it is probably not worth 

23 

actually in a Court in Jackson or someplace else? 

23 

while or even wise to remove it unless it becomes 

24 

A. No, I don't. 

24 

necessary in the course of remodeling or unless it 

25 

Q. Did you --1 may have asked you this 

25 

does become damaged in some way that causes it to 
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1 

before, and if I did, I apologize. Did you write 

1 

become a hazard. That's a rough synopsis of what 

2 

any sort of report yourself in that case? 

2 

the paper was about. 

3 

A. Not directly, I participated in the 

3 

Q. So I take it, then, the underlying case 

4 

writing of what was titled "A White Paper on 

4 

concerning asbestos involved the issue of whether 

5 

Asbestos," not for this case, but that was later 

5 

or not existing state buildings with asbestos 

6 

introduced into evidence as part of this case. 

6 

insulation had to have the asbestos removed or 

7 

The primary author of that document was 

7 

not, is that part of what the case was about? 

8 

a physician who worked under my — in the office 

8 

A. The essence of the paper later came to 

9 

that was under my direction. And I contributed, 

9 

bear on the case. The paper was written prior to 

10 

marginally, to the document that was produced. 

10 

our involvement in the case. I don't know if the 

11 

Q. What was the name of the document? 

11 

case had even been filed at the time the paper was 

12 

A. Words to the effect, you know, "State 

12 

written. But at the time we wrote the paper, we 

13 

Department of Health White Paper on Asbestos or 

13 

were getting inquiries from schools and others 

14 

Asbestos Exposure." 

14 

saying, "What must we do about this asbestos that 

15 

Q. Who was the principal author of it? 

15 

is here?" And the answer varied with the 

16 

A. Dr. Don Williamson, then an employee of 

16 

condition and the nature of the asbestos. 

17 

the Mississippi State Department of Health, now 

17 

It later became useful information in 

18 

the State Health Officer of Alabama. 

18 

the course of deciding the outcome of this 

19 

Q. Do you have that report? 

19 

lawsuit, because it addressed some of the issues 

20 

A. I'm sure that we have copies in our 

20 

that were at issue in the lawsuit. 

21 

file. I don't personally have it in my own files, 

21 

Q. So what I'm trying to get at is the 

22 

but there should be one in the files of the office 

22 

lawsuit, the case -- 

23 

that I then directed. 

23 

A. I'm sorry. 

24 

Q. Can you sungnarize what the essence of 

24 

Q. - was not a case that involved the 

25 

the report was? 

25 

exposure of people who were working with asbestos, 
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1 

putting insulation into buildings or into ships or 

l 

to testify in that case by the State, the 

2 

things like that? It was not that kind of a case? 

2 

plaintiff in the case? 

3 

A. No, it was not. 

3 

A. I may have been. I don't recall whether 

4 

Q. The case involved whether buildings that 

4 

I was or not. I would guess that I probably was, 

5 

had asbestos insulation should have it removed or 

5 

but I'm not sure. 

6 

not, in part; is that right? 

6 

Q. In that case, did you undertake any 

7 

A. That is correct. 

7 

special research or write any special report or 

8 

Q. And your report addressed that issue? 

8 

anything? 

9 

A. That's correct. 

9 

A. No. 

10 

Q. You had your deposition taken in this 

10 

Q. For your testimony in that case in that 

11 

case, this asbestos case you said? 

11 

deposition, did you rely, principally, on this 

12 

A. That's correct. 

12 

what you've called the white paper? 

13 

Q. And it lasted about an hour or so you 

13 

A. On that, on my general medical 

14 

said? 

14 

knowledge, on the medical literature that I had 

15 

A. To the best of my recollection, roughly. 

15 

read, both in the course of training and in the 

16 

Q. It didn't have a fact phase and an 

16 

course of my normal duties. 

17 

expert phase and take a period of days? 

17 

Q. Are you an expert in the health issues 

18 

A. No, it did not. 

18 

surrounding asbestos? 

19 

Q. What was the -- what do you recall about 

19 

A. I wouldn't --1 wouldn't think so. 

20 

your testimony? 

20 

except in the one area, and it's to a limited 

21 

A. It has been such a long time that I 

21 

degree of epidemiology, to the extent that that 

22 

really don't recall a great deal of it. Best I 

22 

bore on this issue. 

23 

can recall, it boiled down to what I just 

23 

MR. MUNSON: I want to take just a 

24 

described as the issue -- described in the paper, 

24 

couple of minutes here if I may. 

25 

although it was not about the paper, and that is 

25 

(A short break was taken.) 


Page 118 


Page 120 

1 

whether or not asbestos needed to be removed from 

1 

Q, Dr. Thompson, you mentioned two cases, I 

2 

buildings under various circumstances, and how 

2 

think you said, where you were an expert witness 

3 

much of a risk it posed in different 

3 

in cases involving food-borne illnesses, correct? 

4 

circumstances. 

4 

A. That's correct. 

5 

Q. And what sort of a conclusion did you 

5 

Q. Can you tell us about those cases? 

6 

reach? 

6 

Let's take them one at a time. 

7 

A. Well, at the risk of over simplifying. 

7 

A. In both cases, I was acting outside my 

8 

it doesn't make any difference how dangerous 

8 

official capacity. This was simply as an expert 

9 

something is. If it can't get to you, you don't 

9 

in the field of epidemiology, not as an agent of 

10 

have to worry about it hurting you. If it can, 

10 

the State of Mississippi, but in my private 

11 

then you do. And that's the essence of the 

11 

capacity. 

12 

testimony. 

12 

And one case involved a lawsuit in which 

13 

Q. Who took the deposition testimony, do 

13 

a man who had, in fact, had salmonella a 

14 

you recall? Was it a plaintiff's lawyer or a 

14 

food-borne illness, commonly called food 

15 

defense lawyer? 

15 

poisoning, properly diagnosed, alleged that he had 

16 

A. I don't recall. I'm sorry, I do 

16 

acquired it from an Egg McMuffin, that he had 

17 

recall. I believe it was defense lawyers. I know 

17 

consumed approximately three hours prior to the 

18 

that there were about 19 different firms 

18 

onset of the illness. He was suing the McDonald's 

19 

represented on behalf of the defense, and it seems 

19 

from where he had bought the Egg McMuffin. 

20 

like the bulk of those 19 asked one or more 

20 

Q. Where was this case filed? Excuse me 

21 

questions. It may have taken more than that come 

21 

for interrupting. 

22 

to think of it. They spent more time with most of 

22 

A. I'm trying to think. Either Jackson or 

23 

the other witnesses, I'm sure, than with me. 

23 

Meridian, I think. I can't remember which. 

24 

Q. Do you knoj£ if, in that case, you had __ 

24 

Q. In state Court? 

25 

been identified as an expert witness who was going 

25 

A. Uh-huh, in state Court. 
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1 

Q. When was the case filed? 

l 

I did this — I did this directly, verbally. I 

2 

A. Oh, gosh, 10 years ago. 

2 

did not write it and send it to them. 

3 

Q. 10 years ago? 

3 

And then testified on the stand and in 

4 

A. Give or take a little. 

4 

between reviewed medical literature and medical 

5 

Q. So sometime in the mid-'80s? 

5 

text and such to -- 

6 

A. Right. And I was --1 was retained as 

6 

Q. What kind of review did you do? 

7 

an expert by the defense and testified, in 

7 

A. Glanced at a couple --1 say glanced. 

8 

essence, that the incubation period for salmonella 

8 

looked back at medical textbooks, very commonly 

9 

was far greater, even at the shortest, than the 

9 

available medical textbooks, textbooks of internal 

10 

length of time that had elapsed since he consumed 

10 

medicine and infectious disease. 

11 

the Egg McMuffin and the onset of his illness. 

11 

Q. Do you recall which books you looked at? 

12 

Q. Do you recall who the plaintiff was in 

12 

A. Not directly. There are only about 

13 

the case? 

13 

three major internal medicine textbooks. 

14 

A. No, I don't. An individual, but I don't 

14 

"Harrison's," "Cecil's," one or two others. It 

15 

know who — I don't remember his name. 

15 

was one of those, but I don't remember which one. 

16 

Q. And do you recall who the — and the 

16 

Q. So you recall looking -- these are basic 

17 

defendant was — was it McDonald's? 

17 

medical textbooks that you looked at? 

18 

A. It was a McDonald's -- whether it was 

18 

A. Yes. 

19 

the entire corporation or whether it was just the 

19 

Q. Did you look at anything else, any other 

20 

operator of the particular franchise, I don't 

20 

material that you reviewed as part of your expert 

21 

remember. 

21 

witness work in this case? 

22 

Q. But McDonald's was the defendant? 

22 

A. I might have reviewed one or two 

23 

A. Right. 

23 

specific medical journal articles pertaining to 

24 

Q. Do you recall who their lawyers were? 

24 

the type of food poisoning involved. I almost 

25 

A. It's right there on the front part of 

25 

certainly would have reviewed a book called ~ 
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1 

the brain, but I can't tip it on up into conscious 

1 

then called "Control of Communicable Disease in 

2 

level. 

2 

Man." It's a publication of the American Public 

3 

Q. Well, maybe it will come back. 

3 

Health Association, and that would have been about 

4 

A. I can't recall right now. It was a 

4 

it. 

5 

Jackson attorney. I can't remember his name. 

5 

Q. Did you look at anything else in the 

6 

Q. You were hired as an expert witness in 

6 

case? 

7 

that case? 

7 

A. Not that I can recall now. I might 

8 

A. That's correct. 

8 

have, but I don't recall looking at anything. 

9 

Q. Did you write a report in that case? 

9 

Q. Did you look at the medical records of 

10 

A. No, I did not. 

10 

the plaintiff? 

11 

Q. Any sort of an expert report? 

11 

A. Oh, I'm sorry. Yes, I did. 

12 

A. I did not. 

12 

Q. Do you recall what that involved? 

13 

Q. Did you have your deposition taken? 

13 

A. Primarily, it involved — what I was 

14 

A. No, I did not. 

14 

looking for was the nature of the symptoms and 

15 

Q. Did the case go to trial? 

15 

also the time of the onset of his symptoms so that 

16 

A. It did. 

16 

I could relate that to the time at which he 

17 

Q. Did you testify at trial? 

17 

consumed the alleged source of his infection, 

18 

A. I did. 

18 

because the whole key was the incubation period of 

19 

Q. What kind of work did you do as an 

19 

the disease and whether or not his symptoms had 

20 

expert witness in this case? Can you describe 

20 

occurred within that incubation period or not. 

21 

what you did? 

21 

Q, So was the core of your testimony simply 

22 

A. Consulted, at some length, with the 

22 

the incubation period of the disease? 

23 

Defendant's attorneys explaining the medical facts 

23 

A. Yes, it was. 

24 

of the situation tqjhem. They, in turn, used _ 

24 

Q. What was your view of what the 

25 

this, I would assume, to prepare their case. But 

25 

incubation period was? 
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1 

A. Well, incubation period is well-known. 

1 

Q. In the mid-'80s sometimes? 

2 

not just in my view, but to be well in excess of 

2 

A. Yes. 

3 

three hours, about six hours at the minimum 

3 

Q. And you did this while you were with the 

4 

absences or few acidics. More commonly for this 

4 

Mississippi Department of Health? 

5 

particular infection, the incubation period is 18 

5 

A. Right. But not while -- not in my 

6 

to 24 hours. It's virtually never the case that a 

6 

official capacity. Not during the hours that I 

7 

person who develops salmonella food poisoning 

7 

normally worked with the Department. It was all 

8 

infection develops it from the most recent meal 

8 

done on time that was my own and not the State's. 

9 

they've eaten it's almost always three or four 

9 

Q. And I assume that in your job then it 

10 

meals back, sometimes a couple of days back. It 

10 

was perfectly legitimate for you to work in that 

11 

could be as long as 48 hours or longer. But the 

11 

sort of expert witness capacity? 

12 

gist of it was he could not have gotten his 

12 

A. It was, it was. 

13 

salmonella infection from that particular meal. 

13 

Q. That was one food-borne illness case. 

14 

Q. Did this case go to trial? 

14 

Any — I think you said there was another 

15 

A. It did. 

15 

food-borne illness case that you were involved in? 

16 

Q, And you testified at trial? 

16 

A. There was. 

17 

A. I did. 

17 

Q. What was that? 

18 

Q. How long did you testify? 

18 

A. This was a situation in which a man had 

19 

A. Probably about half an hour. 

19 

eaten at a steak house chain and alleged that he 

20 

Q. And where was the trial? You said 

20 

had acquired food poisoning or food-borne illness 

21 

Meridian or Jackson? 

21 

from the meal he had eaten at the steak house 

22 

A. I think it was in Jackson, but I am not 

22 

chain. 

23 

absolutely certain. 

23 

I was retained by the attorney defending 

24 

Q. Do you recall if it was in State or 

24 

the steak house chain, which I believe was in 

25 

Federal Court? 

25 

Meridian, to provide expert testimony as to the 
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1 

A. It was in — I think it was in State 

1 

likelihood of his having acquired his infection at 

2 

Court, but at that stage in my career, I honestly 

2 

the meal he ate at the steak house chain. 

3 

didn't know the difference. 

3 

Beyond that, I don't remember enough of 

4 

Q. Is this a jury trial or a bench trial? 

4 

the particulars except that it was clear to me 

5 

A. I don't remember if it was a jury or 

5 

from the medical records that I reviewed and from 

6 

just the Judge. 

6 

my knowledge of that type of disease and from my 

7 

Q. Do you recall the result? 

7 

review of the medical literature pertinent to it. 

8 

A. I believe the verdict was or the 

8 

again, primarily the textbook literature that it 

9 

finding, whichever it was, was in favor of the 

9 

was extremely unlikely if not impossible that he 

10 

defense. In fact, I remember being told later by 

10 

had acquired his illness from that particular 

11 

the attorney with whom I had worked that they had 

11 

meal. And that's what I testified to the effect 

12 

prevailed. 

12 

of. 

13 

Q. Do you recall how much time you spent on 

13 

Q. What illness did he claim to have -- 

14 

this case? 

14 

A. I don't remember the specific bacterial 

15 

A. Several hours reviewing medical records. 

15 

pathogen. In fact, if I am remembering correctly, 

16 

reading back over the textbooks and so forth. I 

16 

there may not have been a specific pathogen 

17 

can't tell you exactly. 

17 

identified in this case. If I remember correctly. 

18 

Q. Did you get paid for that work? 

18 

they did not demonstrate any one particular kind 

19 

A. I did. 

19 

of food poisoning. He simply had symptoms that 

20 

Q. Do you recall how much you got paid? 

20 

would be consistent with food poisoning, but there 

21 

A. No, several hundred dollars, but I can't 

21 

was not laboratory evidence to confirm that's what 

22 

tell you exactly how much. 

22 

it was. 

23 

Q. And again, this was when did this 

23 

Q. And this case, again, was where? 

24 

case _ 

24 

A. I believe it was tried, and I think it 

25 

A. About 10 years ago. 

25 

was in State Court, but I'm not sure. I believe 
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1 

it was tried in Meridian, Mississippi. 

l 

dozens of common bacteria that can cause food 

2 

Q. When was this case? 

2 

poisoning, and each one is different. I tried to 

3 

A. Once again, the mid-1980s. I'm not sure 

3 

determine if one of those had been identified, if 

4 

exactly when. 

4 

so, which one. I looked at his symptoms to try to 

5 

Q. Do you recall who the plaintiff was? 

5 

figure out if they had cultured a particular 

6 

A. No, I don't remember the name of the 

6 

bacteria from the symptoms what's the most likely 

7 

plaintiff. 

7 

bacteria that would have caused that vims in some 

8 

Q. Do you recall the plaintiff's lawyer? 

8 

cases. That would have caused symptoms like those 

9 

A. No, I don't. 

9 

that he had. 

10 

Q. The steak house chain, what was the name 

10 

I again reviewed the incubation period 

11 

of the steak house chain? 

11 

to relate that to the exposure that he was 

12 

A. I believe it was Bonanza. 

12 

alleging as the probable cause. And that's — 

13 

Q. Bonanza? Do you recall who their 

13 

that's, basically, what I was looking for. 

14 

lawyers were? 

14 

Q. So you looked at the individual 

15 

A. No, I do not. 

15 

plaintiff's medical records to try to determine 

16 

Q. What work did you do? 

16 

what the cause was of the particular illness that 

17 

A. Essentially, the same as I did for the 

17 

he had? 

18 

other food-bome illness case. I consulted with 

18 

A. That's correct. 

19 

the lawyer, providing him with information on the 

19 

Q. And did you have to look at his 

20 

basis of which he prepared his case. Of course. 

20 

individual medical records to determine what the 

21 

reviewed the medical records of the plaintiff to 

21 

cause was of his individual illness? 

22 

see what had actually occurred, and then after 

22 

A. Yes, I did. 

23 

doing my homework, reviewing some medical 

23 

Q. Could you have made that determination 

24 

textbooks pretty much the same ones that I would 

24 

without looking at his medical records? 

25 

have reviewed for the other case, and then 

25 

A, I could have made the determination 
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1 

testifying. 

1 

without looking at the records, provided I had 

2 

I don't believe that a deposition was 

2 

been given the information that was contained in 

3 

involved. Best I can recall, the only delivery of 

3 

the medical records by someone who had looked at 

4 

information other than to the lawyer was the 

4 

it. 

5 

testimony that I gave at the trial. 

5 

Q. Let's assume that you didn't - the only 

6 

Q. You did testify at the trial? 

6 

way to get the information was to look at the 

7 

A. Yes, I did. 

7 

medical records, then you'd have to look at the 

8 

Q. And the essence of your testimony was -- 

8 

medical records -- 

9 

A. I don't remember that as well as I 

9 

A. Yes. 

10 

remember the other one. The essence of it was 

10 

Q. — to figure out what had caused that 

11 

that it was nearly impossible and highly 

11 

person's disease, correct? 

12 

improbable that the illness that he had was 

12 

A. Yes, that's true, in this particular 

13 

related to a meal of the type he had eaten at the 

13 

case, it was. 

14 

time he ate it at the steak house. 

14 

Q. In both of these cases, both the alleged 

15 

Q. You said you reviewed, in this case 

15 

salmonella McDonald's case and this second case 

16 

involving the steak house case situation, you 

16 

involving the steak house, you looked at the 

17 

reviewed — let me start again. Did you review 

17 

individual plaintiff's medical records in both. 

18 

the plaintiff's medical records? 

18 

correct? 

19 

A. Yes, I did. 

19 

A. That's correct, and the reason for that 

20 

Q. Why did you do that? 

20 

was that in both cases the defense was that it was 

21 

A, In order to determine the nature of his 

21 

possible, based on medical science's knowledge of 

22 

symptoms, to try to determine what kind of 

22 

the nature of these diseases, it was possible to 

23 

food-bome illness it was that he had. There are 

23 

exclude a cause based on the medical records. It 

24 

many different kyj^s of food-bome infections. _ 

24 

was not possible to determine what a cause was 

25 

Food poisoning is not one disease. There are 

25 

necessarily on these cases or the source of his 
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1 

infection. But it was possible, based on the 

] 

A. I was asked to testify as to whether I 

2 

information that was available, to determine that 

2 

Rad directly observed the husband playing ball in 

3 

a particular event had not been the cause. 

3 

the front yard with the children of the marriage 

4 

Q. And the only way to — and the only way 

4 

and whether I had ever - this is by different 

5 

to make that determination of what had caused the 

5 

sides now, asked me different questions. 

6 

illness or not caused the illness was to look at 

6 

Q. Yes. 

7 

the medical records, correct? 

7 

A. And also whether I had ever observed the 

8 

A. In these two cases, that was the 

8 

wife in the situation bringing home purchased 

9 

situation. 

9 

fried chicken for supper, as opposed to cooking. 

10 

Q. Yeah. We're talking now about these two 

10 

(Off the record.) 

11 

cases. 

11 

Q. (By Mr. Munson) So the last case you 

12 

A. Right. 

12 

have described is a divorce case here in Jackson 

13 

Q. That's correct, isn't it, that the only 

13 

County where you testified, I take it, as not as 

14 

way in these two cases to figure out what had 

14 

an expert witness of any sort? 

15 

caused or not caused the illness was to look at 

15 

A. No, just as a neighbor who had witnessed 

16 

the individual plaintiff's medical records, 

16 

certain events or had witnessed the absence of 

17 

correct? 

17 

certain events. 

18 

A. It was. 

18 

Q. Did you testify at trial? 

19 

Q. Did I ask what happened in this steak 

19 

A. I did. 

20 

house case at the end of the road? 

20 

Q. How long did you testify? 

21 

A. To the best of my recollection, the 

21 

A. Fifteen, 20, maybe 30 minutes. 

22 

plaintiff's case or the defendant was found not to 

22 

Q. And the name of the parties involved? 

23 

have been the source of his infection. 

23 

A. Ashford, then William C. Ashford and -- 

24 

Q. So there was a verdict for the defense? 

24 

Q. But the last name was Ashford? 

25 

A. I believe so, yes. 

25 

A. Mr. and Mrs. — Then 


Page 134 


Page 136 

1 

Q. Now, you talked about an asbestos 

1 

Mr. and Mrs. W. C. Ashford. 

2 

exposure case, a couple of personnel lawsuits, two 

2 

Q. They ended up divorced? 

3 

food-borne illness lawsuits, a home health 

3 

A. They did. 

4 

licensure lawsuit, and a criminal trial. 

4 

Q. Can you think of any other lawsuits that 

5 

A. That's correct. 

5 

you've been involved in as a witness of any kind 

6 

Q. Any other lawsuits you've been involved 

6 

other than the ones you've talked about? 

7 

in? 

7 

A. As a witness, that's all I can remember. 

8 

A. I remember one more, an unfortunate 

8 

Q. How about in any other capacity? 

9 

circumstance in which some neighbors decided to 

9 

A. I've been named as a defendant fairly 

10 

divorce each other, and I was called to testify in 

10 

frequently, usually in blanket suits in which I 

11 

that divorce trial. 

11 

had no direct involvement. 

12 

Q. Were you hired as an expert witness in 

12 

An example, an individual was either 

13 

that case? 

13 

injured or I think perhaps killed in an injury in 

14 

A. No, no. 

14 

a county jail in Mississippi. And along with 

15 

Q. When was that? When did you do that? 

15 

almost every other official of the State of 

16 

A. Oh, gosh, that was early 1980s, early to 

16 

Mississippi, I was named as a defendant, was 

17 

mid-1980s. 

17 

eliminated as an a defendant by the Judge later 

18 

Q. Where was the case? 

18 

on. That's not an uncommon occurrence for 

19 

A. Jackson, here, and I would guess that 

19 

someone — particularly a prisoner to sue at a 

20 

would have been in Chancery Court. 

20 

jail because the Department of Health has 

21 

Q. So it was a divorce case, a husband 

21 

statutory — actually it's a judicial order 

22 

versus wife or wife versus husband case? 

22 

responsibility to do sanitary inspections of 

23 

A. Yes. 

23 

jails, which don't relate to the issues at hand. 

24 

Q. What kind (^testimony were you asked to _ 

24 

But because we do those inspections, it's not 

25 

give in that case? 

25 

uncommon for us to be named as a defendant for 
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1 

about as long as it takes the Judge to make the 

1 

And then it goes on for five paragraphs and states 

2 

determination that it's not reasonable, and we're 

2 

that you're the State Health Officer for the State 

3 

removed. None of those have ever gone to trial 

3 

of Mississippi and that you're - and then it 

4 

and I've not testified or given depositions. 

4 

describes some areas where you're expected to 

5 

Q. Do you have any idea as to how many of 

5 

testify; is that correct? 

6 

those kinds of cases there are where you've been 

6 

A. That's correct. 

7 

named as a defendant? Are there scores, scores of 

7 

Q. Do you recall when you were first 

8 

them over the years? 

8 

contacted to be an expert witness in this case? 

9 

A. Maybe a dozen, at the most, that I am 

9 

A. Not exactly, but approximately a year or 

10 

aware of. 

10 

so ago. 

11 

Q. None of these are cases where you've 

11 

Q. Sometime in 1995? 

12 

testified by giving a deposition? 

12 

A. '94 or '95, so it may have been as long 

13 

A. No. 

13 

as a year-and-a-half ago. 

14 

Q. Or testified at trial? 

14 

Q. Who contacted you? 

15 

A. No. 

15 

A. I believe when I was contacted and 

16 

Q. Did any of them involve anything that 

16 

actually asked to serve as an expert witness, it 

17 

you, personally, have done? 

17 

was -- Can we go off the record for a second? 

18 

A. No. They involved people I had never 

18 

(Off the record.) 

19 

seen or had any relationship to directly or 

19 

A. I just couldn't remember the name. I 

20 

indirectly. 

20 

believe it was Charles Mikhail. 

21 

Q. Any other lawsuits that you can think of 

21 

Q. It was Charles Mikhail? 

22 

where you' ve been involved either as a witness of 

22 

A. I believe so. 

23 

some kind giving any kind of testimony or as a 

23 

Q. From Mr. Scruggs' law firm who contacted 

24 

party, either as a defendant or as a plaintiff? 

24 

you? 

25 

A. Not that I can remember. There may have 

25 

A. I believe so. 
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1 

been some — as you see, there have been a fair 

1 

Q. When was that? 

2 

number of them, and they're of kind of diverse 

2 

A, A year to a year-and-a-half ago, rough 

3 

types. So I may be forgetting something, but I 

3 

estimate. 

4 

can't remember any others right now. 

4 

Q. Was there -- you said that Mr. Mikhail 

5 

Q. The question is: As you sit here right 

5 

contacted you and asked you to be an expert 

6 

now, can you think of anything else? 

6 

witness in this case? 

7 

A. No. 

7 

A. That's correct. 

8 

Q. Have you been involved in any lawsuits 

8 

Q. But had you been contacted before that 

9 

that involve tobacco and health issues? 

9 

by somebody? 

10 

A. Not prior to this, no -- health issues, 

10 

A. Yes, I had spoken with Attorney General 

11 

yes. 

11 

Moore about the case in general. And in the 

12 

Q. Tobacco and health? 

12 

course of that conversation, we acknowledged that 

13 

A. Tobacco and health interrelated? No, I 

13 

it was likely that I might well be called upon to 

14 

have not. 

14 

be an expert witness in the case. 

15 

Q. Would you mark this as Exhibit 50, 

15 

Q. When did you have those conversations 

16 

please? 

16 

with him? 

17 

(Exhibit 50 marked for identification.) 

17 

A. Perhaps two years ago. 

18 

Q. Okay. I'm handing you what's been 

18 

Q. In 1994 sometime? 

19 

marked as Exhibit 50. Would you take a moment to 

19 

A. That's a rough estimate. I would 

20 

read that, please? 

20 

literally have to refer to calendars and things to 

21 

A. Okay. (Examining.) Okay. 

21 

try to figure out at what time that happened, you 

22 

Q. Exhibit 50 is a document called "Expert 

22 

know, prior to that. But I'll say, roughly, a 

23 

Disclosure Statement" at the top, and it lists 

23 

couple of years ago. If I were to learn from some 

24 

F. E. Thompson, jf., M.D., MPH, State Health _ 

24 

record you showed me that it was three years ago 

25 

Officer, Mississippi State Department of Health. 

25 

or a year-and-a-half ago, I wouldn't be surprised. 
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1 

Q. Do you recall where you met him? 

l 

get specific about who said exactly what, if you 

2 

A. At his office. 

2 

can do that. 

3 

Q. How many times did you meet him and talk 

3 

A. On that advice, then, we discussed 

4 

about this case? 

4 

general aspects of proposed litigation, and he 

5 

A. Let me see. Two or three, perhaps. 

5 

asked if the Department would be prepared to be 

6 

Q. Do you recall the first meeting? 

6 

supportive of the Attorney General's office in 

7 

A. I do. I don't recall precisely when it 

7 

providing appropriate advice and information. 

8 

was. That's the one I was just describing. 

8 

We certainly indicated that, as a State 

9 

Q. Do you recall how you happened to be 

9 

agency, we would provide whatever assistance the 

10 

there? 

10 

Attorney General's office, another state agency. 

11 

A. At his invitation. 

11 

requested of us. 

12 

Q. So he called and invited you to come 

12 

Q. What kind of information did he ask if 

13 

over and talk about this case? 

13 

you could produce or retrieve? 

14 

A. He called - he called, and when I went. 

14 

A. Factual information relative to the 

15 

he indicated that that's what the subject was. 1 

15 

occurrence of tobacco-related illness in 

16 

didn't learn until I got there that this was the 

16 

Mississippi. Information related to the costs of 

17 

case that he was contemplating. 

17 

tobacco-related illness in Mississippi. 

18 

Q. Was this before he filed the lawsuit? 

18 

Q. Anything else? 

19 

A. I'm sure it was. 

19 

A. I believe that pretty much covers the 

20 

Q. So if the lawsuit was filed in May of 

20 

scope of the case. That's pretty much what he 

21 

1994, it -- 

21 

asked about. 

22 

A. It was certainly before then. 

22 

Q. Who — this first meeting with Attorney 

23 

Q. -- your first meeting with him was 

23 

General Mike Moore, was anybody else there other 

24 

before that? 

24 

than you and he? 

25 

A. Absolutely. 

25 

A. I believe at that first meeting there 
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1 

Q. It was in his office here in Jackson? 

1 

was no one but he and myself. There may have been 

2 

A. That's correct. 

2 

someone else from his office there, but I don't 

3 

Q. Do you recall how long you met with him? 

3 

remember. As far as I recall, it was just him and 

4 

A. Thirty, forty-five minutes, roughly. 

4 

me. 

5 

That's a rough guess. 

5 

Q. Did you meet with him again before the 

6 

Q. What did he say to you, what did you say 

6 

lawsuit was filed? 

7 

to him? 

7 

A. I did. 

8 

A. The gist of the discussion was he 

8 

Q. When was -- how long after the first 

9 

described his plans to possibly file an action 

9 

meeting was that? 

10 

such as the one that ultimately was filed -- 

10 

A. I don't remember exactly how long. I 

11 

Q. Correct. 

11 

know — and this time there were other people 

12 

A. — and asked my opinions about some 

12 

present. In fact, on at least one or two 

13 

aspects of it, particularly about whether or not 

13 

occasions, there were quite a few other people 

14 

it was an important enough public health issue. 

14 

present in meetings at which, once again, the main 

15 

And of course, I agreed with him that it was. 

15 

subject of discussion was how to obtain certain 

16 

He asked if we would have some figures 

16 

factual information, what the sources of data 

17 

that would be able to help them obtain some 

17 

might be about tobacco-related illness, and the 

18 

factual information in the sense of did such 

18 

costs of it in the State of Mississippi. 

19 

information exist, could it be calculated, could 

19 

Q. What sort of data were you discussing? 

20 

it be determined, or could it be recovered. 

20 

A. Once again, following the two 

21 

MR. LEWIS: Dr. Thompson, let me 

21 

categories, epidemiological data, sort of things 

22 

interrupt you. I'm going to object as to the 

22 

that would be available from vital statistics in 

23 

attorney-client and work product privilege. I'm 

23 

terms of deaths. We discussed the types of 

24 

not instructing yon-not to answer. I will simply __ 

24 

information that mightjje^available for illness 

25 

caution you to answer in general terms and don't 

25 

that does not result in death. And that, of 
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1 

course, is the type of information that is much 

l 

was with the University Medical Center. There may 

2 

more difficult to obtain precise numbers on than 

2 

Have been someone there from the division of 

3 

it is when death is the result because deaths are 

3 

Medicaid, but I'm not sure. 

4 

recorded much more precisely. 

4 

Q. Do you recall if Helen Weatherby was 

5 

And then the other category of 

5 

there from the division of Medicaid? 

6 

information was information related to the cost of 

6 

A. I do not recall whether she was or not. 

7 

those illnesses and where and how that information 

7 

She may have been. 

8 

might be obtainable. 

8 

Q. Do you know her? 

9 

Q. If this lawsuit was filed in 

9 

A. I do know her. 

10 

May of 1994, and your first meeting with 

10 

Q. So if she had been there, you would have 

11 

Attorney General Moore was before that, do you 

11 

recognized her? 

12 

recall how long before that filing your first 

12 

A. I would have, but I might not 

13 

meeting was? 

13 

necessarily remember that she was there. This was 

14 

A. Less than a - it was less than a year 

14 

a large group. 

15 

and more than a month. And I would be more 

15 

Q. How many? 

16 

precise if I could recall more precisely. 

16 

A. Thirty, perhaps more. 

17 

Q. The second meeting then took place also 

17 

Q. Thirty people? Who else was 

18 

before the lawsuit? 

18 

represented, if you can recall? 

19 

A. I don't recall whether that and 

19 

A. I think there was someone there from the 

20 

subsequent meetings took place before or after the 

20 

division - the state's insurance entity, the 

21 

suit was actually filed. 

21 

employees insurance. I want to say the division 

22 

Q. The second meeting you said there were 

22 

of insurance, but it may not be a division, it may 

23 

more people at this meeting than just yourself and 

23 

be some other organization or name. 

24 

Attorney General Moore? 

24 

I can't remember any other particular 

25 

A, Yes, there was. 

25 

agencies that were there, but I know that there 
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1 

Q. Do you recall who was there? 

1 

were several more than the number I've been able 

2 

A. No, I don't. It was representative of a 

2 

to tell you specifically who they were. 

3 

large number of different state agencies that 

3 

Q. Other than people from the Attorney 

4 

potentially had information that would bear on the 

4 

General's office and the Mississippi State 

5 

issue at hand. 

5 

Department of Health and these other state 

6 

Q. Where was this second meeting? 

6 

agencies that you've described that might have 

7 

A. It was held at the Attorney General's 

7 

been there, anybody else there? 

8 

office. 

8 

A. I don't remember specifically who, but I 

9 

Q. Was the Attorney General there himself? 

9 

know that there is one or more law firms working 

10 

A. Yes, he was. 

10 

with the Attorney General's office in the pursuit 

11 

Q. Was there anybody else there from his 

11 

of this case. And I am virtually certain that at 

12 

office? 

12 

least some persons representing one or more of 

13 

A. Several people, but I can't remember who 

13 

these firms would have been at that meeting, but I 

14 

all they were. 

14 

can't tell you, of my own recollection, how many 

15 

Q. What other agent -- what other state 

15 

or who. 

16 

agencies were represented? 

16 

Q. Was Charles Mikhail there? 

17 

A. I'm guessing --1 say guessing, I'm 

17 

A. I don't recall whether he was or not. 

18 

doing the best I can to remember, and I'm probably 

18 

Q. Mr. Scruggs there? 

19 

going to tell you some that weren't there and miss 

19 

A. Once again, he may have been, but I 

20 

some that were. I know that we had 

20 

don't recall whether he was or not. 

21 

representatives from the Department of Finance and 

21 

Q. Was a fellow named Ron Motley there? 

22 

Accounts there, or at least I believe we did. We 

22 

A. I don't know at all. 

23 

had someone from the Department of Education 

23 

Q, Do you know who Mr. Motley is? 

24 

there, someone fr^jp the Institutions of Higher ___ 

24 

A. No, I don't, ___ _ 

25 

Learning. I believe there was someone there who 

25 

Q. This meeting -- the second meeting we're 
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1 

talking about now, with thirty people there? 

l 

Do you -- let me ask you this question related to 

2 

A. I say second. I'm not sure this was the 

2 

that: There was a press conference when the 

3 

second meeting that I may have had with the 

3 

lawsuit was announced. Did you go to that press 

4 

Attorney General. There may have been a 

4 

conference? 

5 

discussion that took place with him in between 

5 

A. I don't remember whether I did or not. 

6 

this meeting that I don't specifically recall 

6 

I wish I did remember, because I hope I did. But 

7 

right now. So this is the probable second 

7 

I don't remember whether I went or not. 

8 

meeting. 

8 

Q. I think it was a press conference that 

9 

Q. We can call it "the probable second 

9 

Mr. Moore had. 

10 

meeting." That's fine. 

10 

A. Yeah, I remember that. I may well have 

11 

What was the subject matter of this 

11 

gone, but I can't tell you for sure that I did. 

12 

meeting, "this probable second meeting?" 

12 

Q. Go back to this 30 people meeting for a 

13 

A. As I said before, to learn from various 

13 

second. Was there anybody there from — if you 

14 

agencies of the State what information that would 

14 

recall, from the Department of Public Safety? 

15 

bear on the issue was obtainable. 

15 

A. Oddly enough, I think there was. 

16 

Q. Uh-huh. 

16 

Q. Do you know who it was? 

17 

A. To give you a simple example, he 

17 

A. No, I don't or I don't recall. I'm sure 

18 

might — to over simplify, ask us, "Do you have 

18 

I knew at the time that's who they were, but I 

19 

records to indicate how many die of a particular 

19 

don't remember who it was. 

20 

cause in this State in a given year?" And of 

20 

Q. How about the State Auditor's Office? 

21 

course, we do. 

21 

A. Possibly so. I don't know. I don't 

22 

That was the nature of it to find out 

22 

remember one way or the other. 

23 

from potential sources of any of this factual 

23 

Q. Any universities other than the 

24 

sources if that information was recorded in a way 

24 

University Medical Center? 

25 

that it could be retrieved and be reliably 

25 

A. I think so, but I - 
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1 

considered to be accurate. 

1 

Q. Which schools? 

2 

Q. Was there discussion at this meeting 

2 

A. I can't tell you which one, but I'm 

3 

about your becoming an expert witness? 

3 

reasonably certain that there were one or more 

4 

A. Not at this particular meeting, no. 

4 

people there representing the university. I know 

5 

Q. So up to this meeting, you were not yet 

5 

it was not, for instance, the university president 

6 

designated or selected or agreed to be an expert 

6 

who I would have recognized, but it was someone 

7 

witness in this case; is that correct? 

7 

who was on the staff but not someone who I knew or 

8 

A. Only partly correct. In my original 

8 

was familiar with their role, from one or maybe 

9 

discussion with the Attorney General, I did not -- 

9 

more of the state universities. 

10 

he did not formally asked me to be an expert 

10 

Q, What about community hospitals? Was 

11 

witness, and I did not formally agree to be. But 

11 

there anybody there from community hospitals? 

12 

we discussed the fact that it was very likely that 

12 

A. I don't recall whether there was or not. 

13 

I would need to be. And I told him, at that 

13 

Q. How about the Department of Mental 

14 

point, if that need arose, I would certainly be 

14 

Health? 

15 

willing to do so. 

15 

A. There very likely would have been, but I 

16 

Q. But you hadn't, as of this meeting with 

16 

don't -- 

17 

30 people, you hadn't been told by the lawyers for 

17 

Q. You don't remember? 

18 

the State formally, "We'd like you to be an expert 

18 

A. — specifically recall who it was. 

19 

witness, and here's what we'd like you to testify 

19 

Q. Again, you don't remember, for sure, 

20 

about." That hadn't happened? 

20 

anybody being there from the Medicaid Department, 

21 

A. I'm reasonably certain that it had not. 

21 

do you? 

22 

That happened, as best I can recall, considerably 

22 

A. I do not. I would assume that there 

23 

subsequent to that. 

23 

was, but I don't specifically remember that there 

24 

Q. When was yfiiir next meeting on this case _ 

24 

was and, if so, who. 

25 

after the probable second meeting with 30 people? 

25 

Q. Your next meeting that you had with 
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1 

anybody on this case after this 30 person meeting 

l 

have been requested, and how can you get them, and 

2 

was to the best of your recollection as you sit 

2 

How soon can you get them, and what's the most 

3 

here right now when? 

3 

practical way to get them and make them available 

4 

A. I'm not sure of the sequence on this. 

4 

for copying. It was a very large logistical issue 

5 

There was a meeting held after requests for 

5 

more than anything else. 

6 

discovery had been presented, and a meeting was 

6 

Q. Any other meetings that you've had on 

7 

held of those who would likely have documents 

7 

this case? 

8 

responsive to discovery to figure out how we were 

8 

A. Certainly recently, once I was asked to 

9 

going to get all the documents to y'all who had 

9 

be an expert witness, as were several members of 

10 

requested them, how we were going to find them in 

10 

my staff, we met with Mr. Mikhail and I'm sure 

11 

the first place in a lot of situations, or 

11 

others connected with it, first to learn what we 

12 

determine whether or not they existed. 

12 

might be able to testify to. 

13 

I attended this meeting along with 

13 

Q. Uh-huh. 

14 

persons from the division of Medicaid, I'm sure. 

14 

A. And then to discuss how this process 

15 

persons from my own staff, representatives of the 

15 

would work. 

16 

Attorney General's office, persons from the 

16 

Q. When did you have your first meeting 

17 

University Medical Center. 

17 

where you testified — you testifying as an 

18 

Q. Do you recall when this meeting took 

18 

expert, as you've just described, was the issue? 

19 

place? 

19 

A. I think within the last year. 

20 

A. I really don't. Sometime in between the 

20 

Q. Within the last year? 

21 

meeting I just described and now. 

21 

A, And I - I wish I could be more precise 

22 

Q. This meeting you're talking about now, 

22 

than that, but I honestly can't without going back 

23 

were there lawyers there? 

23 

and looking on my calendar and see when it says 

24 

A. Yes, there were. 

24 

meeting today at 2:00 o'clock, Charles Mikhail. I 

25 

Q. Who were the lawyers? 

25 

don't know if that's what it says. 
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1 

a. I specifically recall Charles Mikhail 

1 

Q. Let's go back a minute to this meeting 

2 

being there. I believe Frank Spencer was at this 

2 

or meetings where you were talking about the 

3 

meeting. There may have been a second similar 

3 

discovery requests in the case. 

4 

meeting that was required to finish this process. 

4 

A. Right. 

5 

He was at one or the other, possibly both. 

5 

Q. Do you recall if there were people there 

6 

Q. What happened at this meeting? 

6 

from Medicaid? Did you say there were? 

7 

A. In this case, we reviewed the requests 

7 

A. I believe there were. 

8 

for various documents in the discovery requests to 

8 

Q. What about the Department of Education? 

9 

determine, as far as any of us knew, if such 

9 

A. There may well have been, I don't 

10 

documents had ever existed. And, if so, where 

10 

recall, specifically, that there were or that they 

11 

they might be and how we could recover them. 

11 

weren't, but it's likely that they would have 

12 

Q. Anything else that was discussed at this 

12 

been. 

13 

meeting? 

13 

Q, What about Institutions of Higher 

14 

A. That, except for discussion in some 

14 

Learning? 

15 

cases was that part of - that element of what 

15 

A. There, I would suspect that's the case. 

16 

they requested something that we were willing to 

16 

University Medical Center is part of that entity, 

17 

produce or on the advice of the attorneys we were 

17 

and they were representative -- represented. I 

18 

going to attempt to, through appropriate legal 

18 

don't know if anybody else from IHL was there, but 

19 

measures, refrain from producing some things. And 

19 

there could have been. I simply don't recall that 

20 

I don't recall what they were, that were specified 

20 

they were or they weren't. 

21 

as things that would be contested. And I'm sure 

21 

Q. What about this insurance entity that 

22 

they were, and the records will reflect what they 

22 

you mentioned earlier? 

23 

were. 

23 

A. Again, I apologize for not knowing 

24 

But the majifethrust of the meeting was _____ 

24 

whether it's a Bureau or.division or branch or 

25 

where are these things, if they exist at all, that 

25 

whatever specific name it's to be given. But I 
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1 

would imagine, although I don't remember exactly 

1 

Q. It's an order that requires people who 

2 

who, someone or ones from the State's Public 

2 

are parties to the case to preserve documents, to 

3 

Employees Insurance System would have been there, 

3 

not — 

4 

because documents and information from their files 

4 

A. That have already got — not go tear 

5 

was among that which had been requested. 

5 

something up? 

6 

Q. What about the Department of Public 

6 

Q. Correct. 

7 

Safety? And again, the question is were there 

7 

A. I don't think anybody had to tell us 

8 

people there from the Department of Public Safety 

8 

that there was an order to prohibit us from doing 

9 

at this document discovery request meeting? 

9 

something we would never have thought of doing in 

10 

A. I don't, specifically, recall that there 

10 

the first place. We would never have considered 

11 

were or that there weren't. There well could have 

11 

the possibility of destroying a document that did 

12 

been. 

12 

exist. So if somebody issued an order prohibiting 

13 

Q. The State Auditor's Office, were they 

13 

us from doing it, I don't remember having given 

14 

there? 

14 

that order. It would have been like issuing an 

15 

A. Once again, they may have been. I don't 

15 

order prohibiting me from shooting somebody. 

16 

think - I'm a little bit more nearly certain that 

16 

Q. I understand. 

17 

there was not than I have been in most of the 

17 

A. I'm not so inclined. 

18 

other cases, but I'm not certain that there was 

18 

Q. But the question is do you recall if 

19 

not. Could well have been. 

19 

anybody told you that there was such an order in 

20 

Q. What about universities other than — 

20 

this case? 

21 

other than the Medical Center? 

21 

A. I don't remember. That doesn't mean 

22 

A. Once again, I don't remember that there 

22 

somebody didn't tell me and I have just plain 

23 

were. I'm not going to say that I can be sure 

23 

forgotten it by now. But it's — to me, it's kind 

24 

there weren't, though. 

24 

of an outlandish thought that we would do it in 

25 

Q. What about community hospitals? 

25 

the first place, so I don't remember. 
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1 

A. I don't remember, specifically, anybody 

1 

Q. Does the Mississippi State Department of 

2 

there representing those groups. But once again, 

2 

Health have any sort of a program of in the normal 

3 

that's just my recollection. There may have been, 

3 

course of destruction of documents? Don't things 

4 

and I either didn't realize it at the time or did 

4 

get old and you toss them out? 

5 

and don't remember now. 

5 

A. Yeah, we do, and that's exclusive of 

6 

Q. How about the Department of Mental 

6 

individual patient medical records. 

7 

Health? 

7 

Q. Right. 

8 

A. I expect that there was, but I don't 

8 

A. But we don't have a formal system of it. 

9 

remember exactly who, if, in fact, someone was. 

9 

Q. But it happens in the normal course; 

10 

Q. What about Blue Cross, Blue Shield of 

10 

does it not? 

11 

Mississippi? 

11 

A. Sure. In some places after two or three 

12 

A. There should have been. 

12 

years, memoranda and stuff that don't seem to be 

13 

Q. Do you recall anybody there? 

13 

germane to anything anymore might be discarded. 

14 

A. In fact, I think I do, because Blue 

14 

In other places with no system to it at 

15 

Cross Blue Shield, at one point in time, had the 

15 

all, you may find a document that was produced 40 

16 

information pertinent to the Medicaid program and 

16 

years ago and some clerk has kept in the file 

17 

to the state employees program — state employees 

17 

religiously for no discernible reason. 

18 

program or both. So I believe they were present 

18 

So there's no system to it, but it's 

19 

at that meeting, but I'm not sure, and I don't 

19 

common after a document appears no longer to have 

20 

remember who it was that represented them. 

20 

any relevance to anything in the present for it to 

21 

Q. Did anybody ever tell you that there was 

21 

be thrown out to make room for new stuff. 

22 

a — what's called a document preservation order 

22 

Q. That's the reason for a document 

23 

in this case? 

23 

preservation order is to maintain - is so that in 

24 

A. If you'll telj^ne what one is, I'll tell _ 

24 

a situation where there is jiny kind of a program 

25 

you if — 

25 

that doesn't keep documents forever, what a 
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1 

document preservation order does is to say to the 

l 

Q. What did he -- 

2 

parties to the case irrespective of what you've 

2 

A. Well, the obvious, information that 

3 

got, hold on to it — 

3 

would pertain to the State of Mississippi as 

4 

A. Don't destroy things on your usual 

4 

opposed to — although we did not discuss this — 

5 

schedule? 

5 

as opposed to general scientific information and 

6 

Q. -- hold on to everything. 

6 

studies related to the effects of tobacco on 

7 

A. In our case, once we knew these 

7 

health. That's not in my area of expertise 

8 

documents might be at issue, even if they had been 

8 

directly so much as things about the health of 

9 

scheduled for destruction, unless somebody who 

9 

people in the State of Mississippi. So it was 

10 

didn't know they were at issue got a hold of them 

10 

clear from our discussions that it was to be 

11 

and trashed them, we would have kept them anyway 

11 

things specific to this State that I would be 

12 

to make sure that we didn't inadvertently destroy 

12 

marginally allowed to testify about. 

13 

something. That doesn't mean we wouldn't 

13 

Q. I'm sorry. Excuse me for interrupting. 

14 

inadvertently allow something to be thrown out by 

14 

A. That's all right. I was busy 

15 

somebody who didn't know any better. 

15 

stammering. 

16 

Q. Right. 

16 

Q. So it's clear from the outset that your 

17 

(A short break was taken.) 

17 

testimony was going to be principally on 

18 

Q. When was the first time that you were 

18 

Mississippi as opposed to some broader geographic 

19 

actually asked formally to be an expert witness in 

19 

area; is that fair? 

20 

this case? 

20 

A. Pretty much in a general sense. It 

21 

A. Sometime, as far as I can recall, within 

21 

didn't mean it would exclude any reference to 

22 

the last year, certainly two or three months ago. 

22 

basic scientific principle or general things about 

23 

no more than a year ago, and I can't remember 

23 

tobacco and health. But, certainly, it was 

24 

exactly where in there I was, specifically, asked 

24 

largely to be relative to the State of 

25 

to do so or if it was verbally or in writing. 

25 

Mississippi. 
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1 

Q. What do you recall about how it 

1 

Q. Did you leam later, more specifically, 

2 

happened? 

2 

what the lawyers wanted you to do? 

3 

A. I believe that I was asked, I think, by 

3 

A. Yes. 

4 

telephone and I believe it was by Mr. Mikhail, who 

4 

Q. When was that? 

5 

handled a good deal of this interchange with my 

5 

A. Much more recently, I'd say within the 

6 

agency, if I would be available as an expert 

6 

last six months, certainly. And at that point we 

7 

witness which, of course, I said I would. I doubt 

7 

narrowed down, based on what I was able to tell 

8 

that I would have had any choice, one or the other 

8 

them, I felt confident in being able to testify to 

9 

of the two sides would have subpoenaed me if I had 

9 

versus what I felt was outside my area of 

10 

not. 

10 

expertise or outside the knowledge that I would 

11 

Q. Did you have just an initial 

11 

have. We narrowed it down to what you see 

12 

conversation with Charles Mikhail that was brief 

12 

described on the expert disclosure statement that 

13 

about your agreeing to be an expert? 

13 

you handed me marked Exhibit 50. 

14 

A. Yes, because it was pretty much a 

14 

Q. And Exhibit 50 sets out what the areas 

15 

foregone conclusion that, given my position, I 

15 

are where you are going to give testimony in this 

16 

would have to be among those called as an expert 

16 

case; is that correct? 

17 

witness or otherwise. 

17 

A. That's my understanding of it, yes. 

18 

Q. So you had some initial conversation or 

18 

Q. Exhibit 50, was this written by you or 

19 

contact with him on simply the question of your 

19 

by the lawyers? 

20 

being an expert? 

20 

A. It was not written by me. I believe it 

21 

A. That is correct. 

21 

was written by one or more of the attorneys 

22 

Q. In this initial contact that you had 

22 

involved in the case. 

23 

with him, did he tell you what he wanted you to 

23 

I did review it and indicate that, in 

24 

give expert testirqgpy on? 

24 

general, it was consistent with what I viewed as 

25 

A. Only in a very general way. 

25 

what I would likely be able to testify to. 
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1 

Q. And you agree that these are the areas 

l 

Q. And at that meeting, you had further 

2 

in which you're going to testify? 

2 

discussions concerning the topics to which you 

3 

A. Yes, as far as I know. That's what I 

3 

would testify on behalf of the plaintiff in this 

4 

plan - what I expect to be asked about. It 

4 

case? 

5 

doesn't rule out either side asking me about 

5 

A. More properly, we took what Mr. Mikhail 

6 

something, as you already have, that may not fall 

6 

had understood to be what we said and discussed 

7 

within these areas. 

7 

that, made some modifications in it, and refined 

8 

Q. Did you have a meeting with 

8 

it to what, in essence, you see here in 

9 

Charles Mikhail where you talked about these 

9 

Exhibit 50. 

10 

topics -- 

10 

Q. Did you have any other meetings about 

11 

A. Yes, we did. 

11 

the subject matter of your expert testimony in 

12 

Q. -- that are on Exhibit 50? 

12 

this case? 

13 

A. Yes, we did. 

13 

A. There was a telephone conversation 

14 

Q. And what happened in that meeting? 

14 

within the last two weeks, although it centered 

15 

A. We, essentially, resolved down to the 

15 

more around the logistics of the deposition than 

16 

issues that you see described here. In not 

16 

it did about the subject matter. 

17 

specific — I'm not using specific examples, but 

17 

Q. And that was with whom? 

18 

the nature of it was can you testify as to the 

18 

A. I believe that was with you. 

19 

cause of — leading cause of death among elephants 

19 

Q. Just the two of you on the call? 

20 

in the Serengeti Plain? No, I cannot. Can you 

20 

A. I think Dr. Courier participated with 

21 

testify as to the leading causes of death among 

21 

us. Yeah, she and I in one office on the speaker 

22 

Mississippians? Yes, I can. That sort of thing. 

22 

phone spoke with you, and was anybody with you? 

23 

Q. So you and he had a meeting where you 

23 

MR. LEWIS: Was that the Dick Scruggs 

24 

had a discussion that ended up identifying the 

24 

call? 

25 

topics that are in Exhibit 50 as the topics in 

25 

A. I think so. I believe he was on the 
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1 

which you would give expert testimony in behalf of 

1 

call. I couldn't halfway hear you, and I couldn't 

2 

the plaintiff in this case; is that fair? 

2 

hear him. 

3 

A. That is correct. With this addendum, 

3 

Q. So you had a call where you were on the 

4 

the entirety of this was not arrived at in that 

4 

phone, Dr. Thompson? 

5 

meeting. There was also at least one occasion on 

5 

A. Dr. Courier and I were on one phone — 

6 

which I met with Ellen O'Neill, an attorney with 

6 

Q. Right. 

7 

the Attorney General's office, who works with the 

7 

A. -- speaking with — I believe it was 

8 

Department of Health directly who has handled much 

8 

Dick Scruggs wherever he was, and with you 

9 

of the liaison with our agency in this case with 

9 

wherever you were. 

10 

the Attorney General’s office. Dr. Mary Currier, 

10 

Q. So on the phone were yourself and 

11 

and I believe that was the only two other persons 

11 

Dr. Courier and your lawyer, Mr. Lewis here today, 

12 

present there may have been others, but I think 

12 

and Mr. Scruggs who's one of the plaintiffs' 

13 

that was it, to discuss the same thing, subsequent 

13 

lawyers as well? 

14 

with the meeting with Mr. Mikhail to clarify 

14 

A. That's correct. 

15 

certain points. 

15 

Q. And the topic of that meeting was? 

16 

Q. That was the meeting where -- I'm sorry, 

16 

A. Largely logistics of this deposition, 

17 

you said Mary O'Neill? 

17 

how — how to — what to expect. 

18 

A. Ellen O'Neill and Mary Currier, 

18 

Particularly, Dr. Courier has not given 

19 

Q. Ellen O'Neill and Mary Currier, they 

19 

many depositions before, and in my case, I can 

20 

were at this meeting with you? 

20 

always learn something else about what to be 

21 

A. Yes, yes. 

21 

prepared to go through or to be there all day, for 

22 

Q. And anybody else? 

22 

instance, that sort of thing. 

23 

A. I don't think so, but I can't absolutely 

23 

Just discussions - and the obvious 

24 

say with certainty Jhere was nobody else there. I 

24 

questions that I might ask, are there questions 

25 

don't remember there being anybody else there. 

25 

that I should not answer? Will there be someone 
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1 

there, an attorney representing the side of the 

1 

by anybody to review? 

2 

case for which I am being called as an expert who 

2 

A. Let me think for a minute to be sure I 

3 

will advise me that certain questions are not 

3 

don't miss something I was given. Yes, I was. 

4 

proper for me to answer or that they are, and such 

4 

Q. What were you given? 

5 

as that. 

5 

A. I was given a summary — I was given a 

6 

Q. Anything else you talked about in this 

6 

transcript of the testimony of a Dr. Peto, who 

7 

meeting? 

7 

gave a deposition in this case, to review. It was 

8 

A. I think that just about covers it in 

8 

quite voluminous. I did not review much of it at 

9 

my — can I internally interrogate someone else 

9 

all. 

10 

here and ask him? 

10 

I was given the transcript of a 

11 

MR. LEWIS: Well, I'm not going to 

11 

gentleman named, I believe, Blackwell or 

12 

object, except just remember the previous 

12 

Blackstone or Blackburn which I never had time to 

13 

cautionary statement 1 made about. I do not 

13 

review and did not. 

14 

instruct you not to answer, but I want to caution 

14 

I was given a transcript of a deposition 

15 

you just to answer in general terms about the 

15 

by Dr. Alton Cobb which I did have time to review 

16 

subject matter. But don't go into any specific 

16 

part of. 

17 

statements. 

17 

And a summary of the deposition of 

18 

A. I guess that's a good general 

18 

Dr. Peto and of Dr. Cobb prepared by Mr. Lewis, I 

19 

description of what was discussed. 

19 

think. 

20 

Q. Fair enough, fair enough. So let's go 

20 

Q. Anything else that you were given at any 

21 

back now. You're -- the subject matters of your 

21 

point along the way? 

22 

expert testimony in this case, the areas that you 

22 

A. I'm trying to remember. Right now, I 

23 

were going to cover, those areas were established 

23 

don't recall anything else. There very well may 

24 

as of when? 

24 

have been, and if I do recall it. I'll let you 

25 

A. Perhaps three or four months ago. I 

25 

know that it's sprung back into my mind. 
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1 

would -- 

1 

Q. Were you given any journals or articles 

2 

Q. If this expert disclosure statement was 

2 

or reports or published information? 

3 

filed in the case on September 15, 1996, does that 

3 

A. I don't believe so. And the reason I 

4 

refresh your recollection of when you might have 

4 

can't answer more precisely than that is because I 

5 

finalized the topics that you were going to 

5 

did ask for and reach and get several documents. 

6 

testify to? 

6 

all of which have been provided to you, such as 

7 

A. Probably early in September. 

7 

this document that you see here, the vital 

8 

Q. Early in September? And was that at 

8 

statistics book for the State of Mississippi for 

9 

this last meeting you talked about with O'Neill 

9 

1995, documents that although I brought them to 

10 

and Courier, or was there a meeting that followed 

10 

make sure that you had received them, you have 

11 

that? 

11 

since presented me with copies of memoranda from 

12 

A. It was at that meeting with Dr. Courier 

12 

Dr. Cobb, for instance, regarding smoking sent to 

13 

and Ms. O'Neill that we reached the final version 

13 

the Health Officer to make sure that this was not 

14 

of what was ultimately sent and has resulted in 

14 

something that you did not have. I assume it had 

15 

Exhibit 50. 

15 

been given to you during the course of discovery. 

16 

Q. Okay. Fair enough. And then you saw a 

16 

and, in fact, I learned because you gave it to me 

17 

draft of this before it was filed? 

17 

today. I did review those. 

18 

A. I did. 

18 

Q. Well, let's go back. Tell me what these 

19 

Q. Of Exhibit 50? 

19 

documents are that you reviewed. 

20 

A. Yes, I did. 

20 

A. Again, vital statistics record, 

21 

Q. And you okayed it? 

21 

memoranda concerning whether or not smoking was 

22 

A. Again, as being, in general, consistent 

22 

allowed in the Department of Health facilities. 

23 

with what I expected to be able to testify to. 

23 

All of which had been furnished in the discovery 

24 

Q. Now, in consection with your work as an^ 

24 

process. I wanted Jo view: them to remind myself 

25 

expert in this case, were you given any documents 

25 

when these events had occurred. And one other 
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1 

document which was certainly provided to you in 

l 

A. I asked Dick Johnson who is in our vital 

2 

discovery, although you didn't show it to me. 

2 

statistics division to provide me, from our vital 

3 

which was a memorandum from me to all the 

3 

statistics, numbers pertaining to the number of 

4 

employees of the Bureau of Preventive Health 

4 

years of potential life lost in Mississippi from 

5 

Services when I was the director of that Bureau 

5 

several causes of death that relate to tobacco, 

6 

prohibiting smoking in any of the offices of that 

6 

cardiovascular disease, more properly coronary 

7 

Bureau. 

7 

artery disease, lung cancer, and chronic 

8 

Q. So these documents you've just described 

8 

obstructive pulmonary disease, and emphysema. 

9 

are among the documents that you reviewed in 

9 

Q. What did he give you? 

10 

connection with your expert work? 

10 

A. A computer disk with a table showing the 

11 

A. That's correct. In addition — 

11 

number of years of potential life lost for each qf 

12 

Q. Let's just go back and just so we know 

12 

these causes for different population groups in 

13 

what they are, let's identify these documents more 

13 

tabular form. 

14 

specifically so I, at least, am certain of exactly 

14 

Q. Is the tables - does the disk contain 

15 

what it is that we're talking about. 

15 

what's on the tables? Is the disk -- 

16 

A. They should have all of these but — 

16 

A. The disk contains the tables. 

17 

these are the — I asked my secretary to pull from 

17 

Q. The disk contains the tables, okay. 

18 

the file, and she did have a file of any memoranda 

18 

A. I, subsequently, turned those tables 

19 

that had been sent out by Dr. Cobb prior to my 

19 

into graphs. 

20 

coming on board regarding smoking and the 

20 

Q, What, if anything else, did you ask for 

21 

Department of Health. You had already been 

21 

from anybody? 

22 

provided with these as far as I know, and there's 

22 

A. I'm trying to remember what else I might 

23 

one more document that was not in this file. It 

23 

have. Not prior to the first day's testimony, but 

24 

was obtained from the files of the Bureau of 

24 

prior to -- 

25 

Preventive Health Services at my request, and 

25 

Q. Let me interrupt for a second. What I'm 
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1 

that's the memorandum you see from me as Chief of 

1 

asking you is: At any point along the way in 

2 

that Bureau. I wanted to be sure I knew at see 

2 

connection with your being an expert to testify in 

3 

what points we had prohibited and to what degree 

3 

this case, did you ever ask anybody to give you 

4 

we had prohibited smoking in our own facilities. 

4 

information that you were going to somehow take 

5 

Q. Did you -- 

5 

into account in the work that you were doing? 

6 

A. Oh, and also between the first day of 

6 

A. Yes. They've been the sorts of things 

7 

the deposition and today I dredged from the files 

7 

I've been describing here. I also asked for 

8 

a copy, an original copy, of the publication. 

8 

reports from the behavioral risk factor survey. 

9 

"Mississippi's Health," which you showed me, and 

9 

Once again, documents that have already 

10 

I forget the Exhibit Number, partly to leam what 

10 

been provided to you in discovery, but that I did 

11 

it was. The word "Mississippi's" was in red on 

11 

not have in a personal file that I could look at 

12 

the original document, and thus did not Xerox on 

12 

relative to prevalence of smoking in Mississippi 

13 

the copy you gave me, so I was not able to 

13 

population to refresh my memory. 

14 

determine what it was. 

14 

Q. What did you get there? 

15 

I found out what it was by pulling the 

15 

A. Not all of what I needed. We didn't 

16 

originals and tried to figure out who the health 

16 

have — some of the documents did not exist. You 

17 

officer pictured on the inside was. No one was 

17 

don't have them either. Nobody had ever 

18 

able to help me determine who that was. It was 

18 

calculated it in a particular way. 

19 

not a State Health Officer. It was apparently one 

19 

And that's part of what I'm looking 

20 

of our county health officers. 

20 

for. Things — calculations of, certain risk 

21 

Q. Did you ask for anything from anybody 

21 

factors and their prevalence that, unfortunately, 

22 

that you wanted to review in connection with your 

22 

had never been made or had not been made in forms 

23 

work as an expert here? 

23 

that someone could retrieve them. So I either had 

24 

A. I did. I askfijl - __ 

24 

to do it myself or do without them. 

25 

Q. What did you ask for and from whom? 

25 

Got one copy of a report of the 
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1 

Behavioral Risk Factor Survey showing trends in 

l 

then I will graph them as a means of understanding 

2 

various risk factors over the last four or five 

2 

and visualizing them. Rather than doing it on a 

3 

years. It's a published report, and I'm sure it 

3 

handwritten note pad, I do it on a computer. 

4 

was in materials given to y'all in discovery. 

4 

Q. Sine. Was this information that ended 

5 

This was like this morning, though. 

5 

up on a table and on a graph, was that information 

6 

Q. Describe the name of that again? 

6 

that existed previously, or did you have it 

7 

A. The Behavioral Risk Factors Survey, 

7 

especially pulled together for you? 

8 

we've discussed it before. 

8 

A. It all existed previously. I don't know 

9 

Q. Right. What was the last thing? 

9 

for sure whether it ever was put together in that 

10 

A. One of the published reports of it, this 

10 

particular tabular form or not. But it's all 

11 

particular report was a report on trends in 

11 

information from our own vital statistics files. 

12 

various health-related behaviors for the last 

12 

Q. Was it from a single existing document 

13 

several years. 

13 

or was it pulled from a bunch of different places? 

14 

I was trying to remember something else 

14 

A. I don't believe it was. Well, I say 

15 

when you asked me that, so I'll get back on that 

15 

that. It probably was from a series of copies of 

16 

train, what it was about. 

16 

this document which is frequently how we tabulate 

17 

Q. Let's go back for a second. 

17 

vital statistics information. 

18 

A. Oh, and I reviewed a textbook, "Chronic 

18 

We take this book from 1994 and 1993 and 

19 

Disease Epidemiology." Previously mentioned, by 

19 

1992, and we go back and we enter those things 

20 

the way, I believe mentioned in this -- "Chronic 

20 

into a table. And, I think, that's the way this 

21 

Disease Epidemiology Control," I keep a copy of 

21 

document was prepared, but there may have already 

22 

that book in my office, and I refer to it fairly 

22 

been such a table prepared in the normal course of 

23 

frequently. And I referred to it again in context 

23 

business, not for these causes of years of 

24 

with this. And in addition to all those things, I 

24 

potential life lost, but for all causes. And I 

25 

reviewed records of the Secretary of State's 

25 

asked for several particular types. And they gave 
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1 

office relative to persons who lobby for the 

1 

me the data that exists relative to those. 

2 

tobacco industry in the State of Mississippi. 

2 

Q. And then you prepared the graphs 

3 

Once again to refresh my memory and 

3 

yourself? 

4 

verify individuals who I understood to be 

4 

A. That's correct. 

5 

lobbyists were, in fact, registered as lobbyists. 

5 

Q. Where do these graphs exist? 

6 

Q. Where did you get those records? 

6 

A. Right now, only on my computer. You're 

7 

A. From the Secretary of State's office. 

7 

certainly welcome to them. They're nothing more 

8 

Q. When did you get those? 

8 

than just line graphs. I can print them out. 

9 

A. Yesterday. 

9 

Q. Are these graphs something that you 

10 

Q. Yesterday? Okay. 

10 

intend to use in your testimony in this case? 

11 

A. These are public documents. You're 

11 

A. No, no, no. This is simply a way of 

12 

required to register as lobbyists. And we simply 

12 

taking a lot of numbers and getting them straight 

13 

requested from the Secretary of State's office 

13 

in my mind as to what the trends of them all are 

14 

those records. 

14 

so I can make an intelligent statement about it. 

15 

Q. This disk that you talked about a few 

15 

(Exhibit 51 marked for identification.) 

16 

minutes ago from which you had tables prepared 

16 

(Off the record.) 

17 

from which you made charts, do you recall that? 

17 

MR. MUNSON: Counsel, would you mind if 

18 

A. That's -- it's correct, but it's also 

18 

I approach the witness? 

19 

incorrect. I misstated that. I did not receive a 

19 

MR. LEWIS: No, go right ahead. 

20 

disk. I received the tables over e-mail. It was 

20 

Q. Dr. Thompson, I'm showing you what's 

21 

sent to me as an e-mail attachment, and I then 

21 

been marked as Deposition Exhibit Number 51 which 

22 

placed those tables onto my own computer. 

22 

is a memorandum, Mississippi State Department of 

23 

This is the way I make personal notes 

23 

Health stationery dated October 29, 1986. It's to 

24 

about statistical tj^ngs. I will get the numbers 

24 

all employees from F. E. Thompson, Bureau of 

25 

placed into a table, put them on my computer, and 

25 

Preventive Health Services, and the subject is 
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1 

smoking in the Underwood Annex, correct? 

l 

the day. 

2 

A. That's correct. 

2 

A. All right. 

3 

Q. And it says in the second paragraph. 

3 

Q. Have you seen a copy of this before? 

4 

"All employees in the Bureau of Preventive Health 

4 

A. Yes, I have. 

5 

Services are hereby advised that no smoking will 

5 

Q, And I take it you were given this in the 

6 

be allowed on the third floor of Underwood Annex 

6 

course of this -- course of this litigation? 

7 

in any office or areas occupied by personnel of 

7 

A. That is correct. 

8 

the Bureau of Preventive Health Services." 

8 

Q. The notice of deposition asks you to 

9 

Correct? 

9 

provide to the lawyers for the defendants certain 

10 

A. That's correct. 

10 

information, correct? 

11 

Q. I take it that, up until 

11 

A. That's correct. 

12 

October of 1986, smoking was allowed in offices of 

12 

Q, On the first page, item number 1, it 

13 

the Bureau of Preventive Health Services, correct? 

13 

asks you to provide the final version of any study 

14 

A. Some of them. What happened at that 

14 

that you prepared in this case. 

15 

point was we moved into new quarters. Many of our 

15 

a. That's correct. 

16 

offices had been scattered around in different 

16 

Q. My first question is: Did you prepare 

17 

buildings around the city, rented. And this was 

17 

any sort of a study -- 

18 

placing all of what was now my Bureau into a 

18 

A. No, I did not. 

19 

single new building, and we indicated there would 

19 

Q. - for this case? You did not; is that 

20 

be no smoking at all in any parts. 

20 

correct? 

21 

There were "smoking" and "nonsmoking" 

21 

A. That is correct. 

22 

areas in some parts of our offices at the present. 

22 

Q. So you don't have any study to provide 

23 

and this eliminated the non - this eliminated the 

23 

us a copy of, correct? 

24 

smoking areas altogether. 

24 

A. I do not. You will recall that you 

25 

Q. So up until October of 1986, there had 

25 

showed me a copy of a study of which I was one of 
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1 

been no blanket ban on smoking in the Bureau of 

1 

the authors that was prepared some years ago - 

2 

Preventive Health Services? 

2 

Q. Yes. 

3 

A. Not a total ban. However, if you'll 

3 

A. - but not in connection with this case. 

4 

look at the other document that was in that same 

4 

Q. Quite right, quite right. The question 

5 

file, there were restrictions on smoking for all 

5 

is just whether you prepared a study in this 

6 

Department of Health employees. 

6 

case. 

7 

What this did was add additional 

7 

A. I understand the question. No, I did 

8 

restrictions for those that were under my control. 

8 

not. 

9 

Q. So this — 

9 

Q. Is there any other study that you 

10 

A. We cut it altogether out instead of 

10 

prepared upon which you will rely in this case? 

11 

almost totally out. It became totally prohibited. 

11 

Is there some prior study that you prepared on the 

12 

Q. But this document, Exhibit 51, this was 

12 

subject matters involved in this case that you 

13 

the first blanket ban in 1986 of all smoking in 

13 

plan to rely on for your testimony in this case? 

14 

the Mississippi State Department of Health Bureau 

14 

A. With the exception of the study that you 

15 

of Preventive Health Services, correct? 

15 

showed me which I was one of four authors 

16 

A. To the best of my knowledge, it was. 

16 

regarding attitudes towards smoking restrictions 

17 

MR. MUNSON: Would you mark this as the 

17 

-- it's one of the exhibits in this deposition -- 

18 

next Exhibit, please? 

18 

which may become something on which I will rely, I 

19 

(Exhibit 52 marked for identification.) 

19 

have not. 

20 

Q. Dr. Thompson, I've handed you Exhibit 52 

20 

Q. And that was Exhibit - Deposition 

21 

which is entitled "Defendants' Notice of 

21 

Exhibit Number 6; was it not? 

22 

Deposition: F. E. Thompson", who is the caption 

22 

A. That's correct. 

23 

for this case. Just take a minute to review that 

23 

Q. Now, it also asks you, in number 2, to 

24 

if you would,j»lease._ I just have a couple of _ _ __ 

24 

provide a copy of all documents that you've 

25 

quick questions on this, and then we can end for 

25 

reviewed in connection with your work as an expert 
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1 

in this case, correct? 

l 

But you did mention -- you did mention a 

2 

A. That's correct. 

2 

Behavioral Risk Survey, "Trends in Health 

3 

Q. Now, you've identified some documents 

3 

Behavior" report that I'm not familiar with? 

4 

here today, just a few minutes ago when I asked 

4 

A. I got that this morning. 

5 

you some questions — documents that you reviewed 

5 

Q. I wonder if you could give us a copy of 

6 

in connection with your work here. Is that 

6 

that as well? 

7 

right? Can you provide us with copies of those 

7 

A. Either you got it already rad I'll get 

8 

documents? 

8 

you a new copy, or it was published after the 

9 

A, I can. I believe you've already been 

9 

discovery request was complied with. 

10 

provided with copies of them in the discovery 

10 

Turns out I'm probably not going to rely 

11 

process in every case except for one, which I just 

11 

on it, because it didn't have what I was looking 

12 

mentioned, that I only received myself yesterday. 

12 

for, but I reviewed it trying to get some useful 

13 

That's the list of lobbyists registered with the 

13 

information. We could easily give you a document. 

14 

State of Mississippi, and that's brand-new. 

14 

Q. I'd appreciate that if you could. Now, 

15 

Q. Right. 

15 

I've been talking about, just now, documents that 

16 

A. I'll be glad to give you a copy of that. 

16 

you reviewed in connection with your work. Can 

17 

Q. Can you give us a copy of that list of 

17 

you think of anything else that you've reviewed in 

18 

lobbyists? 

18 

connection with your work as an expert in this 

19 

A. I've got it at my office. 

19 

case? 

20 

Q. You don't need to give it to me -- I'm 

20 

A. Not right now. 

21 

not asking for it at this very minute. I'm just 

21 

Q. Okay. 

22 

asking if before we resume your deposition to 

22 

A. If I do, I'll make sure you've got it. 

23 

finish it quickly if that's something that we 

23 

Q. This may sound like a fine distinction, 

24 

could get. 

24 

but I've just asked you if there's anything that 

25 

A. Likewise, if copies of the transcripts 

25 

you've reviewed in connection with your work. Is 
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1 

of the depositions of the several individuals I 

1 

there anything that you've relied on in connection 

2 

mentioned, I assume you also have copies of 

2 

with your work that's different rad distinct from 

3 

those. 

3 

what you've reviewed? Is there anything that you 

4 

Q. We have copies of the transcripts. You 

4 

rely on for your testimony that you haven't told 

5 

don't need to give us copies of the transcripts. 

5 

us about? 

6 

A. What else have I mentioned? 

6 

A. Well, certainly. For instance, I rely 

7 

Q. You mentioned these tables. 

7 

on, for my testimony, four years of medical 

8 

A. That, once again, is not so much 

8 

education, and all the textbooks that were used, 

9 

documents. That's just my personal notes. 

9 

but I didn't review that stuff. I draw from it in 

10 

Q. Correct. 

10 

the course of answering your question. 

11 

A. I don't think out loud. I think in 

11 

Q. I understand, and I'm not asking you for 

12 

visual. That's what that is. I'll be happy to 

12 

a list of your medical school curriculum. That's 

13 

print them out and let you have them. 

13 

not what I'm after here. What I'm after here is 

14 

Q. Can you print us a copy of the tables? 

14 

whether there is something that's out there that 

15 

A. Be glad to. 

15 

you haven't reviewed, but it's something that is a 

16 

Q. You talked about tables and graphs; is 

16 

document, a specific piece of paper, a document 

17 

that correct? Can you give us a copy of the 

17 

that you rely on for the testimony that you give, 

18 

tables and graphs? 

18 

some specific something or some things. And if 

19 

A. I can do that. I can't guarantee 

19 

there's not, there's not. 

20 

they're going to be in color. 

20 

A. There's not that I can think of now. If 

21 

(Off the record.) 

21 

I find myself relying on something later — 

22 

Q. (By Mr. Munson) The other thing you 

22 

Q. I'll ask again - 

23 

mentioned was a - you mentioned the textbook 

23 

A. - I'll produce it. 

24 

that's in yourdisdpsure statement. That we era _ __ 

24 

Q. I will ask again when we're back 

25 

get. 

25 

together. Now, you said you hadn't prepared a 
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1 study, a formal study in connection with your work 

l Q. I think you also said that you had a 

2 as an expert here. 

2 couple of summaries of depositions. 

3 A. That is correct. 

3 A. Yeah, now, these were prepared by 

4 q. Are there other documents that you have 

4 Mr. Lewis. 

5 prepared? I know you talked about the tables and 

5 Q. Right. 

6 the graphs. 

6 A. I don't know if this is something that I 

7 A. Correct. 

7 can furnish you with or if it's a work product. 

8 Q. Are there any other documents, any other 

8 MR. LEWIS: These are communications 

9 pieces of paper, that you've prepared? 

9 from the attorneys to the witness, and we won't 

10 A. Not that -- 

10 produce those voluntarily. 

11 Q. Memos, letters to anybody? 

11 MR. MUNSON: Fair enough. I suggest 

12 A. Not that I can recall, except I'm 

12 that what we do at this point is to stop for 

13 sure--and you've these--in the course of 

13 today, and we'll talk afterwards about a time to 

14 discovery, I know that I sent at least one memo to 

14 resume. 

15 several people in the Agency saying, "Look in your 

15 Thank you very much for your time, sir. 

16 files and see if you have any of the following 

16 I apologize for not getting done today. 

17 documents. And if you do, make them available for 

17 (Time Noted: 4:53 p.m.) 

18 copying on thus and such a date." But that memo, 

18 

19 I'm sure, was part of the discovery materials that 

19 

20 were given to you. 

20 

21 Q. Now, this was a memo that you sent in 

21 

22 connection with document production in this case? 

22 

23 A. Yes. It was to instruct. Most of the 

23 

24 documents you were looking for were not in my 

24 

25 personal files or wouldn't have been. 

25 

Page 190 

Page 192 

1 Q. Okay. 

1 CERTIFICATE OF DEPONENT 

2 A. So this memo went to anybody that might 

2 I, F. E. Thompson, Jr., M.D., deponent 

3 have had them saying, "Go get them and bring them 

3 in the deposition taken in the herein styled and 

4 in." 

4 numbered cause, certify that I have examined the 

5 Q. All right. Can you — I know we've got 

5 foregoing 192 pages as to the correctness thereof, 

6 to talk about a date to resume your deposition, 

6 and that after reading said pages, I find them to 

7 but you've said that you'll make your best efforts 

7 contain a full and true transcript of the 

8 to get us copies of these things that you've 

8 testimony as given by me on November 1, 1996, in 

9 identified before we resume? 

9 Jackson, Mississippi. 

10 A. Be sure I've got a list of what it is 

10 Subject to those corrections listed 

ll I'm giving you copies of. Right now all I know is 

11 below, if any, I find the transcript to be the 

12 a printout of my line graphs and bring the 

12 correct testimony I gave at the aforestated time 

13 lobbyists. 

13 and place. 

14 Q. You were going to give us the tables and 

14 Page Line Comments 

15 the graphs? 

15 

16 A. That's one file. 

16 

17 Q. You were going to give us the 

17 

18 information from the Secretary of State on the 

18 

19 lobbyists, correct? 

19 This the davof ,1996. 

20 A. Right. 

20 

21 Q. And was there this one article on the 

21 _ ...... . F. E. THOMPSON, JR. 

22 risk survey calculations? 

22 8g£ft f o^ ,SS,SSlppl 

23 A. Oh, yeah. I'm sorry, the Behavioral 

23 Subscribed and sworn to before me, this 

24 Risk Factor Survey.Trend Data. I think that's the _ 

24 the day of , 1996. 

25 title of the document. 

25 My Commission Expires: 
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CERTIFICATE OF COURT REPORTER 
I, Ginger H. Brooks Court Reporter and 
Notary Public in and for the County of Hinds, 

State of Mississippi, hereby certify that the 
foregoing 192 pages contain a true and correct 
transcript of the testimony of F. E. Thompson, 

Jr., M.D., as taken by me in the aforementioned 
matter at the time and place heretofore stated, as 
taken by stenotype and later reduced to 
typewritten form under my supervision by means of 
computer-aided transcription. 

I further certify that under the 
authority vested in me by the State of Mississippi 
that the witness was placed under oath by me to 
truthfully answer all questions in this matter. 

I further certify that 1 am not in the 
employ of or related to any counsel or party in 
this matter and have no interest, monetary or 
otherwise, in the final outcome of this matter. 

Witness my signature and seal this the 
4th day of November, 1996. 


My Commission Expires: 
October 25, 1997 
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